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M NTON, JUDCGE: The Franklin Crcuit Court reversed a decision
of the Disability Appeals Comrittee of the Board of Trustees
(Board) of the Kentucky Retirement Systens that John R Davies
did not qualify for disability retirenent benefits under

Kent ucky Revi sed Statutes (KRS) 61.600. Having determ ned that
t he evi dence of record does not conpel a decision in Davies’'s

favor, we reverse.



Davi es joined the County Enpl oyees Retirenment System
which is adnministered by the Board,! on February 1, 1991, as a
sanitation tipper for the Gty of Louisville, Departnent of
Solid Waste Managenent & Services. A sanitation tipper is
required to perform extensive wal king, stooping, bending,
pushing, lifting, and carrying. According to the official job
description, a sanitation tipper mnmust |oad around 3,500 pounds
of garbage per hour into a garbage truck and |ift and carry
containers and discarded itens weighing up to 100 pounds. But
Davi es’s i mmedi ate supervisor estimated that the heavi est wei ght
that Davies would normally Iift is about 80 pounds.

Davi es has not worked for the City of Louisville since
June 8, 2000, when he was thrown fromthe back of a garbage
truck that was traveling at approximtely 30 mles per hour.
Since that tinme, Davies has conpl ained of pain and tightness in
t he neck and back and especially in the tailbone area. The City
of Louisville has indicated that there is no light-duty work or
ot her accommodati on avail abl e for Davi es.

Davies filed for disability retirenment benefits on
February 11, 2001, alleging disability on the basis of a broken
tai |l bone, pinched nerve in the neck, third and fourth | unbar
strain, slipped disc, stiffness in |legs, and inbal ance. He

al l eged that he could not wal k without a cane, could stand only

! See KRS 61. 645,



20-30 minutes at a tine, and could sit only for short periods of
time and only on a pillow. He also alleged difficulty sl eeping
because of pain.

The Board denied this initial application for
disability benefits based on the reconmendati ons of
Drs. Esten S. Kinbel and WIlliamP. MEl wain of the Kentucky
Retirement Systens’ Medical Review Board. Both doctors were of
the opinion that there was no objective nedi cal evidence
supporting Davies's claimthat he had devel oped a condition
whi ch woul d permanently disable himfromperformng his ordinary
work activity. Davies did not request an adm ni strative appea
of this decision.

On March 26, 2002, Davies filed a second application
for disability retirenent benefits under KRS 61. 600 alleging the
followi ng conditions: constant pain; inability to walk, sit,
| ay down, or stand for over 30 minutes at a tine; inability to
lift over ten pounds; broken tail bone; pinched nerve in neck;
third and fourth |unbar sprain; and two angul ated discs in the
back. Drs. Kinbel and MElI wai n, again, reconmended that Davies
be deni ed benefits because of a |lack of objective findings to
support that he suffered froma permanent disability. Based on
t he Medi cal Review Board's recommendati on, the Board denied

Davi es’ s second application for disability benefits.



Davi es then requested a formal hearing, which was
conducted on Novenber 7, 2002. The hearing officer’s findings
of fact and recommended order were issued on January 27, 2003.
The hearing officer found that Davies was not entitled to
disability retirenent benefits because “[t] he wei ght of the
obj ective nedi cal evidence does not support a finding that
Claimant is totally and permanently disabled fromthe essentia
functions of his job duties pursuant to KRS 61.600.” Davies
filed tinely exceptions to the hearing officer’s findings of
fact and recomrended order. In addition to disagreeing with the
hearing officer’s conclusion that his disability clai mwas not
supported by objective evidence, Davies took issue with the
hearing officer’s characterization of his job as medi um work. 2

On March 27, 2003, the Disability Appeals Comm ttee of
the Board (commttee) remanded the case to the hearing officer
to address two matters. First, the hearing officer had witten
that Davies’s claimfor “hazardous duty disability” retirenent
benefits should be denied. And the conmmttee noted that Davies

“is not” a hazardous duty enpl oyee. Second, the commttee

2 According to KRS 61.600(4)(c)3, “[njediumwork” is “work that
involves lifting no nore than fifty (50) pounds at a tine with
frequent lifting or carrying of objects weighing up to twenty-five
(25) pounds.” The relevant version of KRS 61.600 is the version
effective July 14, 2000, which was still in effect on March 26,
2002, when Davies filed his second application for disability
retirement benefits. KRS 61.600 has, subsequently, been anended
tw ce.



poi nted out a di screpancy between the hearing officer’s
assessnent of Davies’'s work as nedium and the parties’ earlier
stipulation that his work is heavy work.?3

The hearing officer’s March 31, 2003, order on remand
clarified that the designation of Davies's job as nedi um work
was due to an oversight. But the hearing officer noted “[t]he
finding . . . that the objective nedical evidence does not
support a finding that Cainmant is totally and permanently
i ncapacitated fromhis job does not change with the correct
classification of his work activity” as heavy. The hearing
officer also stated that the reference to hazardous duty
disability retirement benefits was due to a typographical error,
the correction of which also has no effect on the remaining
findings of fact or reconmmended order.

Davies filed exceptions to the order on renand, again,
taking issue with the conclusion that his claimof pernanent
disability is not supported by the objective nedical evidence.
On May 2, 2003, the Board of Trustees issued its final order
adopting the hearing officer’s recommended order on remand and

denying Davies’s claimfor disability retirenment benefits.

This stipulation was made in a pre-hearing conference on

Sept enber 19, 2002. According to KRS 61.600(4)(c)4, “[h]eavy work”
is “work that involves lifting no nore than one hundred (100) pounds
at atime with frequent lifting or carrying of objects weighing up
to fifty (50) pounds.”



Havi ng exhausted his adm nistrative renedi es, Davies
then sought judicial reviewin Franklin GCrcuit Court. On
April 23, 2004, the circuit court reversed the Board' s deci sion.
The circuit court stated that “the Board erred by ignoring
substantial evidence in the record that supported the
application” and that substantial evidence in the record
conpelled a finding in Davies's favor. Kentucky Retirenent
Systens then filed this appeal.

Kent ucky Retirenent Systens argues that the denial of
Davi es’ s application was supported by substantial evidence in
the record and that the circuit court erred in substituting its
judgnment for that of the factfinder. Davies argues that the
Board’ s deci si on was not supported by substantial evidence
because he proved his disability with objective nedi cal evidence
in the record. He asserts that the circuit court applied the
correct standard of review and properly determ ned that the
evi dence conpell ed an award of benefits in his favor.

In aclaimfor disability retirement benefits under
KRS 61.600, the burden of proof is on the claimnt.* “Wuere the
[factfinder’s] decision is to deny relief to the party with the
burden of proof or persuasion, the issue on appeal is whether

the evidence in that party's favor is so conpelling that no

4 MManus v. Kent ucky Retirement Systens, 124 S. W 3d 454, 457-458
(Ky. App. 2003).




reasonabl e person coul d have failed to be persuaded by it.”° |If
the record contains such conpelling evidence in favor of the
claimant, the denial of relief is arbitrary.® However, reversa
of the Board’s decision is not justified by a mere show ng that
there is sone evidence in the record supporting a contrary
conclusion to that of the Board.’ Because the Board is the trier
of fact, the Board' s evaluation of the evidence, including the
credibility of the witnesses, is given great |atitude.® The
factfinder can choose to believe parts of the evidence and
di sbel i eve other parts even where the parts cone fromthe sane
witness.® A reviewing court may not substitute its own judgnent
on a factual issue for that of the Board unless the Board s
decision is arbitrary.'°

Davi es bore the burden of proving his entitlenment to
disability retirement benefits under KRS 61. 600, but he was

unsuccessful before the Board. Utimtely, we nust determ ne

5 |d. at 458.

6 Bourbon County Board of Adjustnents v. Currans, 873 S.W2d 836, 838
(Ky. App. 1994).

" Mdoud v. Beth-Elkhorn Corp., 514 S.W2d 46, 47 (Ky. 1974).

8 See Kentucky State Racing Conmission v. Fuller, 481 S.W2d 298, 309
(Ky. 1972); Bowling v. Natural Resources and Environnental
Protection Cabinet, 891 S.W2d 406, 409-410 (Ky.App. 1994); MManus,
supra at 458.

°® Caudill v. Mloney’'s Discount Stores, 560 S.W2d 15, 16 (Ky. 1977).

0 McManus, supra at 458.



whether the circuit court erred in reversing the Board's
decision to deny disability retirenent benefits to Davies. In
order to answer that question, we nust determ ne whether the
circuit court properly concluded that the evidence in the record
conpelled a finding in Davies s favor such that the denial of
his claimfor disability benefits was arbitrary.

The version of KRS 61.600 applicable when Davies filed
his second application for disability benefits on March 6, 2002,

states, in relevant part, as follows:

(2) Upon the exam nation of the objective
nmedi cal evidence by |icensed physicians
pursuant to KRS 61.665, it shall be
determ ned that:

(a) The person, since his last day of
pai d enpl oynent, has been nentally
or physically incapacitated to
performthe job, or jobs of like
duties, fromwhich he received his
| ast paid enploynent. In
det erm ni ng whet her the person may
return to a job of |ike duties, any
reasonabl e accommodati on by the
enpl oyer as provided in 42 U S.C
sec. 12111(9) and 29 C. F. R
Part 1630 shall be consi dered;

(b) The incapacity is a result of

bodily injury, nental illness, or
di sease. For purposes of this
section, "injury" means any

physi cal harm or damage to the
human organi sm ot her than di sease
or nental ill ness;

(c) The incapacity is deened to be
per manent; and



(d) The incapacity does not result
directly or indirectly frombodily
injury, nmental illness, disease, or
condi tion which pre-existed
menbership in the system or
reenpl oynment, whi chever is nost
recent.

(4) (a) 1. An incapacity shall be deened
to be permanent if it is
expected to result in death or
can be expected to last for a
conti nuous period of not |ess
than twelve (12) nonths from
the person's |l ast day of paid
enpl oynment in a regular full-
time position.

2. The determination of a
per manent incapacity shall be
based on the medi cal evidence
contained in the nenmber's file
and the nenber's residual
functional capacity and
physi cal exertion requirenents.

KRS 61.510(33)* then provided the followi ng definition
of "objective nedical evidence":

[ Rleports of exam nations or treatnents;
nmedi cal signs which are anatoni cal
physi ol ogi cal, or psychol ogi ca
abnormalities that can be observed;

psychi atric signs which are nedically
denonstrabl e phenonena indicating specific
abnormalities of behavior, affect, thought,
menory, orientation, or contact with

1 The relevant version of KRS 61.510(33) is the one which went into
effect on June 21, 2001, and was still in effect when Davies filed
his second application for disability retirement benefits on
March 26, 2002. KRS 61.510 has been anended three times since then
but the only changes to subsection (33) have been mnor, grammatical
changes.



reality; or laboratory findings which are
anat om cal, physiol ogical, or psychol ogica
phenonena that can be shown by nedically
accept abl e | aboratory di agnostic techniques,
including but not limted to chem cal tests,
el ectrocardi ograns, el ectroencephal ograns,
[x]-rays, and psychol ogi cal tests.

The Board denied Davies’s claimfor disability
benefits because of a |lack of objective nedical evidence show ng
that he is permanently di sabl ed under KRS 61. 600. But the
circuit court found that the evidence in the record conpelled a
finding that Davies is permanently disabled under the statute.
To resolve this issue, we turn to the nedical evidence in the
record

In the January 27, 2003, findings of fact and
recommended order, the hearing officer summarized the nedical
evi dence as foll ows:

Claimant first treated on June 8,
[ 2000,] from Cccupati onal Physician Services
of Louisville, P.S.C[,] conplaining of pain
in his left knee, right mddl e back and arm
His tail bone and back were reported to be
sore the next day. He saw Dr. Shea on
July 5, 2000, and was diagnosed with a
sprain of the |eft shoul der and | unbosacra
spine. No fractures were shown on x-rays.
On July 31, [2001], Dr. Shea noted that
C ai mant had continued pain and stiffness in
hi s back, although he was inproving with
physi cal therapy. He kept C aimant off work
t hrough Labor Day.['?l Over the next severa

2 Initially, Dr. Shea was optimstic about Davies’'s progress stating
on July 31, 2000, that Davies “is gradually inproving with the
physi cal therapy. He will remain off work for the next nonth and be
rel eased for work after [L]abor [Djay.” However, Davies never
returned to work. In subsequent notes after Labor Day, Dr. Shea

-10-



nont hs, C ai mant had continued conpl ai nts of
pain to Dr. Shea.

An MRl of the lunbar spine on July 23,
2000[,] was equivocal for L3-4 inferior left
foram nal disk herniation with no nerve root
ef facenent, and devel opnental spina
stenosi s secondary to short pedicles.

A cervical MRl on August 7, 2000[,]
showed a small left[-]sided disk herniation
at C3-4 with extendi ng nerve root
conpr essi on.

An MRl of the sacrum coccyx on
August 25, 2000[,] showed the coccyx to be
angul ated at 90 [degrees] but with no
fracture.[® An MR of the pelvis the same
day was unrenarkabl e.

Gl ai mant saw orthopaedi st Gregory deis
on Cctober 13, 2000[,] for an independent
nmedi cal exam nation, presumably for his
wor ker’s conpensation case. His chief
conplaint at that tinme was | ow back pain
going into his coccyx, with greater pain on
the left than the right. He also had neck
pai n, right shoul der pain, thoracic pain,
| eft knee pain, and his bowels being “bound
up[.”] Dr. Geis reviewed all of Claimnt’s
nmedi cal records, and diagnosed himwth
1. lunbosacral strain with coccyx and pelvic
floor pain (worst pain on rectal
exam nation); 2. cervical thoracic strain;

3. parasthesis left fourth and fifth nerve
consistent wth ulnar nerve; 4. left knee
contusi on, resolved; and 5. right heel pain
of undeternined etiology.!™ ©Dr. deis

wites that Davies continues to remain off work with no expl anation
of why.

Dr. Shea al so noted that the MRl showed no destructive bone | esion
or acute inflanmmatory process.

Dr. deis assessed Davies's inpairnment as of October 13, 2000, as

“DRE cervical -thoracic category Il — 5 percent whol e person and DRE
| umbosacral category Il — 5 percent” based on the presence of nuscle

-11-



strongly recomended a continued active
exerci se program evaluation by a colorecta
surgeon, epidural block for his back and
coccyx pain, and EMJ NCV for his finger
nunbness, and nedi cati on.

On Novenber 6, 2000, d ai mant underwent
an epidural steroid injection.[*®

On Novenber 27, 2000, d ai mant
underwent a flexible signoidoscopy, which
was normal .

C ai mant sought nental health treatnent
in 2001 for what was di agnosed as Post -
Traumatic Stress Disorder related to the
June 8, 2000[,] injury.!'® As of Cctober 10,
2001, Cdaimant was felt to be psycho-
| ogically functional.

I n August 2001, C ai mant was exam ned
by Dr. Warren Bilkey. He found no specific
abnormalities, but noted through his report
that C aimant’s pain behaviors were markedly
i ncreased. He found no evidence of a
significant contusion injury. . . [or] soft
tissue [injury or nuscul oskel atal injury]
affecting the functions of the hip, the
back, the shoulder, or the neck. He felt
that C ai mant woul d not benefit from any
ot her treatnent, either physical,

15

16

spasns; but he anticipated that Davies woul d not reach maxi mum
medi cal inprovenent (MM) for “at least two to three nonths.”

Actual Iy, Davies underwent a series of caudal epidural steroid
injections adnministered by Dr. Ricky S. Collis. Dr. Collis

di agnosed Davies as suffering from coccygodynia, also called
coccyodyni a or coccydynia. This is nmerely a descriptive diagnosis,
however, used to describe pain in the region of the coccyx. See THE
AVMERI CAN HERI TAGE STEDMAN' S MEDI CAL D1 CTI ONARY (2D ED. 2004),

htt p://medi cal -di ctionary.thefreedictionary. com coccygodyni a (| ast
vi sited June 16, 2005).

Mary Ellen Zuverink, Ph.D., gave Davies this diagnosis. She treated
hi m bet ween June 14, 2001, and Cctober 10, 2001, when his visits,
apparently, ceased due to lack of insurance. She stated that

Davi es’ s post-traumatic stress di sorder (PTSD) synptons were
sonmewhat inproved as of COctober 10, 2001.

-12-



psychol ogical, or nedicationally [sic]. He
recommended no work restrictions.

On August 10, 2001, d ai mant was
eval uated by Chris Catt, Psy.D. He was
di agnosed with a pain disorder related to
herni ated disc and orthopedic difficulties,
and adj ustnent disorder wth m xed anxiety
and depressed nobod. Dr. Catt offered the
opinion that Claimant’s ability to tolerate
regul ar ongoing job related stress was
l[imted, and his ability to sustain ongoing
attention and concentration toward tasks was
likely to be variable and fluctuate with
varying | evel s of pain.

An MRl of the left hip on August 28,
2001[,] was normal .

On January 21, 2002, Dr. Shea conpl eted
a functional capacity formin which he
stated that Claimant is able to sit, stand,
and wal k for one hour (each activity) in an
8- hour work day, could occasionally |ift and
carry up to 10 pounds, never lift or carry

over 11 pounds, . . . was not able to bend,
squat, crawl, clinb, or reach above shoul der
level. Dr. Shea totally restricted C ai mant

fromunprotected heights and driving
aut onoti ve equi pnent, but placed no
restrictions on exposure to changes in
tenperature and hum dity or exposure to
dust, funes, and gases.

On August 1, 2002, d ai mant saw
Dr. Keisler, who took a full history and
conducted a conpl ete exam nation. He
concluded that Claimant |ikely has a chronic
pai n syndrone, with no orthopaedic
expl anation for his synptons and findi ngs,
and further opined that the majority of
Claimant’s inpairnments in functioning are
probably psychol ogical. [Handwitten notes]
followng Dr. Keisler’s report state “there
are no valid objective findings but
significant pain with all back and hip
novenents. Significant signs of

- 13-



magni fi cation, suggestive of an atypica
chroni c pain syndrome. None of the

subj ective findings explainable on an
organi c basis and no records available with
objective findings[.”] Dr. Keisler

conpl eted functional capacity form
restricting Claimnt to occasional lifting
of 20 pounds, frequent lifting of 10 pounds,
standing for at least two hours in an 8-hour
wor k day, and unlimted reaching, handling,
fingering, and feeling.

Claimant testified that he currently

t akes Darvocet, Vioxx, stool softeners, an

anti - anxi ety/ [ depressi on] nedication, and

Percocet on bad days. He testified to

significant limtations in his daily

activities.!’

There are al so additional nedical records which were
included in the adm nistrative record and consi dered by the
hearing officer but not specifically addressed in her summary.
In February 2001, Dr. Shea referred Davies to Dr. Rol ando Puno
of the Spine Institute to rule out the possibility of a surgica
| esion on Davies’s spine. Dr. Puno reviewed Davies's MIs,
finding themto be “essentially unremarkable,” except for the
angul ati on of the sacrococcygeal junction. He observed no

fracture. Determning that the etiology of Davies's pain

probably was not due to his spine, ' he referred Davies to

7 Citations to record onmitted.

8 Dr. Puno wote that Davies’s back pain “is probably of mld facial
nature.” W specul ate that he may have intended to say that the
pain is of a “mld fascial nature” or even “nyofascial nature” since
Davi es never conplained of pain in his face.

-14-



Dr. David Weston, a physician practicing physical nedicine and
rehabilitation.

Whien Dr. Weston first exam ned Davies in March 2001,
he observed pelvic obliquity, an increase in |lunbar |ordosis,
and tightness in the hanstrings, quadriceps, and | unbar
paravertabrals; but he had difficulty assessing the |evel of
i njury because Davi es appeared to be experiencing severe anxiety
and projecting a great deal. In |later exam nations, Dr. Wston
observed sone trigger points and tightness of nuscles but
attributed sone of this to significant voluntary tightening of
the nuscles by Davies. Dr. Wston treated Davies with
nmyof asci al rel ease; strain/counterstrain techniques; and
medi cation for pain, nuscle spasns, and anxiety. Despite the
anti-anxi ety drugs, Dr. Weston noted on June 5, 2001, that
Davi es’s recovery was conplicated significantly by anxiety and
depression. The last nedical records by Dr. Wston are dated
approximately a week later. On May 27, 2002, Dr. Weston
i ndi cated on a Kentucky Retirenment Systens’ formthat Davies
suffered froma sacroiliac sprain, |unbosacral sprain, and
coccydynia and that his prognosis was very poor. However, he
al so wote that the date of diagnosis was March 8, 2001, and
that he was not currently treating Davies.

Dr. Kinmbel of the Medical Review Board revi ewed

Davi es’s avail abl e nedical records in June 2002 after Davies

-15-



filed his second application for disability benefits. He
concl uded that Davies m ght have spinal stenosis in the cervica
and | unbar areas but noted that this is a congenital condition.
He al so noted that Davies had an angul ated coccyx and had been
di agnosed with coccyodyni a (coccygodynia) and PTSD. However,
Dr. Kinbel stated that there was no evidence in the record to
indicate that any of these conditions would prevent Davies from
perform ng his ordinary work activity.

Dr. WIliamP. MElwain of the Medical Review Board
al so eval uated Davies’s condition in Cctober 2001 and, again, in
July 2002, based on the avail abl e nedical records. [In 2001, he
noted that the orthopedi st had characterized Davies’ s conplaints
of pain as “getting out of hand” and had described his
subj ective conplaints of pain “all over” even in the absence of

nmuscl e spasm or other objective findings. Dr. ME wain also
noted one of the independent nedi cal exam ner’s diagnosis[

| umbosacral strain and cervical-thoracic strainand his
recommendati on that Davies engage in an active exercise program
do not suggest a permanent disability. Dr. MEl wain stated that
Davies's nultiple nmedical reports submtted “docunent the
presence of extensive and severe objective synptons w thout
objective findings.” Finding no evidence of a total and
permanent disability, Dr. ME wain recommended that Davies’'s

application for disability retirement benefits be deni ed.

-16-



The circuit court’s evaluation of this nedica
evi dence and reasoning behind its decision to reverse the
Board's denial of Davies's disability benefits claimare
reveal ed as foll ows:

A sanitation tipper nmust have physical
strength and nobility. Sanitation tippers
[ift weights of 80 pounds on average and at
times are required to lift objects that
wei gh 100 pounds or nore. The job demands
| ong hours of wal ki ng, standing and cli nbi ng
of f of and back onto a sanitation truck.

The opinions of Drs. Shea and Kei sl er
denonstrate that the Appellant is physically
incapacitated to performas a sanitation

ti pper and is unable to performany simlar
duties. The record indicates the City of
Loui svill e could not accommbdat e by

reassi gnnment or any other nmeans. The Board
argues the Petition still fails because the
Appel I ant has not provided substanti al
evidence that his inpairnment is permanent in
nat ur e

The Board heavily relied upon
Dr. Keisler’s opinion that no orthopedic
evi dence supports the Appellant’s claim
Wiile the Board attenpts to characterize the
Appel l ant’ s inpairnments as psychol ogi cal,
they also ignore the fact Drs. Keisler and
Shea i nposed severe restrictions on the
Appel I ant’ s physical ability. For instance,
t he physicians determ ned that Appel |l ant
could lift at best 20 pounds frequently
12 nonths after the accident. The Board
ei ther disregarded or failed to apply
KRS 61. 600(4) (a)1.

CONCLUSI ON
The record unequi vocal |y denonstrates

that Davies' [s] condition |asted twelve
nont hs past the date of his accident.

-17-



Substantial evidence supports a finding that
his disability is permanent under

KRS 61.600. The Board was in error to find
otherwise. Wile “the possibility of
drawi ng two i nconsistent concl usions from

t he evi dence does not prevent an agency’'s
findings from being supported by substantia
evidence[,]” this [c]ourt finds “the record
conpels a contrary decision in |ight of
substanti al evidence which it contains.”

[ Kentucky State Raci ng Conmm ssion, supra at
307; Bourbon County Bd. of Adjustnents,
supra at 838.]

For these reasons, the Board' s deci sion
i s REVERSED. *°

The circuit court stated that “the Board erred by
i gnoring substantial evidence in the record that supported
[ Davies’s] application” for disability benefits. |In particular,
the circuit court concluded that the Board ignored the
restrictions on physical activity Drs. Shea and Kei sl er
prescribed for Davies. It is true that Davies cannot perform
his job or a simlar job while conplying with these
restrictions. But this does not render the physica
restrictions substantial evidence that Davies suffers froma
disability within the neaning of KRS 61. 600.

Under KRS 61.600, a claimant’s disability nust be
establ i shed by objective nedical evidence, as defined by
KRS 61.665. These restrictions inposed by Drs. Shea and Kei sl er

are not objective nedical evidence because they are inconsistent

19 Some citations omtted. Enphasis in original.
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with the doctors’ objective findings or, nore precisely, the
absence of objective findings. Dr. Keisler concluded that
Davi es exhi bited significant signs of pain magnification, there
were no valid objective findings to support Davies’s clains of
pai n, and none of Davies’s subjective clains of pain had an
organi c explanation. Simlarly, Dr. Shea never diagnosed Davies
wi th anything nore severe or permanent than a sprained left
shoul der and sprai ned | unbosacral spine. Two years after his
first diagnosis, when Davies continued to conplain of pain,
Dr. Shea stated, “[Davies’ s] objective findings are mnimal” and
“physi cal findings are unchanged.” Dr. Shea's notes reveal that
Davi es’ s subjective conplaints of pain, which the doctor once
described as “getting out of hand,” are not supported by
obj ective evidence. The only explanation for the severe
physical restrictions inposed by Drs. Shea and Keisler is that
these restrictions are based solely on Davies’'s sel f-assessnent
of the severity of pain and its limtations on his activity.

The Kentucky Suprenme Court has held in the context of
a workers’ conpensation case that a claimant’s conpl aints of
synptonms are not “objective nedical findings” as defined by

KRS 342.0011(33).2° The Court explained as follows:

20 G bbs v. Premer Scal e Conpany/ | ndi ana Scal e Conpany, 50 S.W3d 754,
761- 762 (Ky. 2001).
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We recogni ze that a diagnosis of a harnful
change which is based solely on conplaints
of synptons may constitute a valid diagnosis
for the purposes of nedical treatnment and

t hat synptons which are reported by a
patient may be viewed by the nedica

prof ession as evidence of a harnful change.
However, KRS 342.0011(1) and (33) clearly
require nore, and the courts are bound by

t hose requirenents even in instances where

t hey excl ude what m ght seemto sone to be a
class of worthy clains. A patient’s
conplaints of synptons clearly are not
objective nedical findings as the termis
defined by KRS 342.0011(33).2!

Wiile the statutory definition for objective nedica
evidence for a claimfor disability retirenment benefits before
t he Kentucky Retirenent Systens differs fromthe definition of
obj ective nedical findings for a workers’ conpensation claim %
the Suprenme Court’s analysis of the significance of a claimant’s
subj ective synptons is equally applicable to a claimfor
di sability benefits under KRS 61.600. Under KRS 61.600 and
KRS 61.510(33), a claimant’s nere subjective conplaints are not
obj ective nedi cal evidence and cannot establish a disability.
By extension, the restrictions on Davies s physical activity
i nposed by Drs. Shea and Kei sler are not objective nedica

evi dence supporting Davies's disability claimsince these

21 ) d.

22 Conpare KRS 61.510(33), supra (defining “objective nedical
evidence”), with KRS 342.0011(33) (defining “objective nedical
findings” as “information gai ned through direct observation and
testing of the patient applying objective or standardi zed nethods. ")
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restrictions are based solely on Davies's subjective self-
assessnment of his condition.

Even if these physical restrictions inposed by
Drs. Shea and Keisler are objective nedical evidence in support
of Davies’s claim it is within the authority of the Board, as
factfinder, to pick and choose anong the avail abl e evi dence,
even where it comes fromthe sane witness.?® Thus, the Board
coul d choose to accept Dr. Keisler’s opinion that no orthopedic
evi dence supports Davies’'s claimwhile rejecting the apparent
contrary assessnment of Davies's condition inplicit in the
physi cal restrictions placed on him

Moreover, the nere exi stence of some substantia
evidence in the record supporting Davies's disability claimis
not grounds for the circuit court to overturn the Board s denia
of Davies’s disability claim As the circuit court itself
stated, “[a]s long as there is substantial evidence in the
record supporting the agency’ s decision, the [c]ourt nust defer
to the agency, even if there is conflicting evidence.” Reversa
of the Board’ s decision denying Davies’s claimis only

appropriate if the evidence in the claimant’s favor “is so

2 Caudill, supra at 16.
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conpel ling that no reasonabl e person could have failed to be
persuaded by it.”?2*

This appears to be a case involving conflicting
obj ective nedical evidence, sonme of which could be interpreted
to support a finding of a permanent disability. Yet, it cannot
be said that the evidence conpels a finding of disability.
Several doctors noted their inability to find any objective
evi dence denonstrating a permanent disability. Miltiple doctors
di agnosed Davies as suffering froma sprain or strain in his
cervical back area and | ower back/coccyx area, but these are
tenporary conditions. He was al so diagnosed as potentially
havi ng spinal stenosis that mght interfere with his ability to
performhis job, but all of the doctors agreed that this
condition is devel opnmental or congenital and woul d pre-exist
Davies’s hiring by the Gty of Louisville. Therefore, this

condition may not be the basis for disability benefits for

Davi es under KRS 61.600.%° He was di agnosed as having a probabl e

24 McManus, supra at 458.

2 See KRS 61.600(2)(b). The exceptions for pre-existing conditions
whi ch may be disabilities under KRS 61. 6000 conditions which have
been substantially aggravated by an injury arising out of enploynent
in the Kentucky Retirenment Systens or pre-existing conditions in
persons who have been enpl oyed by the Kentucky Retirenent Systens
for at |east sixteen yearsOare not applicable in the instant case.
See KRS 61.600(3)(a)-(b).
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6 a condition which can be psychol ogical in

pai n di sorder, 2
nature. But no doctor or psychol ogi st ever stated that this
woul d permanently disable Davies fromperformng his normal job
duties. The sane is true of his diagnosis of PTSD.

Rat her than deferring to the Board s decision to deny
Davies's claimfor disability benefits, the circuit court
i ndul ged in assaying the weight and credibility of the evidence,
which is the prerogative of the Board as factfinder. But the
reviewing court is not free to substitute its own judgnent for
that of the Board so long as the Board has not acted
arbitrarily. Even though the circuit court stated that the
evi dence conpelled a finding in Davies’s position, the |anguage
of the opinion reveals that the circuit court reached this
concl usion by usurping the Board s role as factfinder and by
m st akenly equating the existence of any substantial evidence in
support of Davies's position with the existence of evidence
conpelling a finding in Davies’'s favor.

The circuit court erred by substituting its judgnent
for that of the Board on matters of fact and by m stakenly
concl udi ng that the evidence conpelled a finding in Davies’s

favor. For these reasons, the circuit court’'s decision

26 |n one instance, this probable diagnosis was made not because of any
affirmative findings but, rather, because all of the tests were
negative; yet, Davies continued to conplain of pain.
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overturning the Board’ s denial of Davies's claimfor disability

retirenment benefits is reversed.

ALL CONCUR
BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE
Jenni fer A Jones Scott M Ml ler
Frankfort, Kentucky Loui svill e, Kentucky
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