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BEFORE: BUCKI NGHAM DYCHE, AND TAYLOR, JUDGES.
BUCKI NGHAM JUDGE:  Ji mry Hi ght ower appeals from an order of the
Sinmpson Circuit Court dismssing his notion to hold Warden Janes
Morgan of the Northpoint Training Center in contenpt for the
institution’s actions in classifying H ghtower’s innate status.
Because Hi ghtower did not tinely file his notice of appeal, we
have no jurisdiction to consider this appeal. Therefore, it
nmust be di sm ssed.

As a result of a donestic violence incident that

occurred in Sinpson County on June 16, 2000, Hi ghtower was



i ndicted and charged with three counts of first-degree assault,
three counts of first-degree wanton endangernent, and one count
of first-degree burglary. By plea agreenent with the
Commonweal t h, one count of first-degree assault was anended to
second- degree assault, and the other two counts of first-degree
assault were anended to fourth-degree assault. Further, the
pl ea agreenent provided that the single count of first-degree
burglary woul d be anmended to second-degree burglary. Also, the
pl ea agreenent stated that H ghtower was not a “viol ent
of fender” so as to be subject to the provisions of KRS' 439.3401.
Hi ght ower appeared before the court with his attorney
on Novenber 29, 2000, and entered guilty pleas in accordance
with the plea agreenent. A final judgnent was entered on
Decenber 21, 2000. Therein, H ghtower was sentenced to ten
years in prison for second-degree assault and ten years in
pri son for second-degree burglary. Pursuant to the plea
agreenent, the two sentences were ordered to run consecutively
with each other for a total sentence of twenty years. He was
al so sentenced to twelve nonths in the county jail on each of
the fourth-degree assault charges and to one year in prison on
each of the three counts of first-degree wanton endangernent.
Al'l of those sentences were ordered to run concurrently with

each other and concurrently with the sentences for second-degree

! Kentucky Revised Statutes.



assault and second-degree burglary. Furthernore, the judgnent
specifically provided that H ghtower shall not be considered as
a “violent offender” under KRS 439. 3401.

On January 10, 2003, the prison institution initially
classified H ghtower for custody |evel purposes. He was
determ ned to have a final custody |level classification of “3”
based on a determ nation that he had been convicted of a Class C
nonvi ol ent felony offense. However, on July 2, 2003, the prison
institution reclassified H ghtower based on a determ nation that
he had been convicted of a Cass C violent felony offense. His
final custody |evel determ nation of “3” was unchanged.

Li kewi se, his parole eligibility date was unchanged.

On Decenber 8, 2003, Hi ghtower noved the circuit court
to hold the prison warden in contenpt for changing his
classification to that of a violent offender. In support of his
noti on, Hi ghtower argued that both the plea agreenent and the
j udgnent provided that he was not to be considered a “viol ent
of fender” under KRS 439.3401. In an order entered on March 30,
2004, the court denied the notion w thout explanation.

On April 13, 2004, Hightower filed a notion for

reconsideration. The court denied the notion in an order



entered on May 14, 2004. On June 17, 2004, Hi ghtower filed a
noti ce of appeal.?

H ght ower had 30 days follow ng the entry of the order
denying his notion in which to file an appeal. See RCr®
12.04(3). Therefore, he had 30 days after March 30, 2004, in
which to file the notice of appeal. He failed to do so.

However, Hi ghtower did file a notion for reconsideration on
April 13, 2004. We will assune for the sake of argunent that
this notion should be construed to be a notion to alter, anmend,
or vacate pursuant to CR* 59.05. |If such a notion is tinely
served, then it tolls the tinme for filing a notice of appeal.
See CR 73.02(1)(e). However, Hi ghtower’s notion for

reconsi deration was not served within ten days after the entry
of the March 30, 2004, order. Therefore, it was not tinely
served so as to toll the running of the 30-day period for filing
an appeal fromthe March 30, 2004 order.

Even if the notion for reconsideration had been tinely
served as required by CR 59.05, Hightower still did not tinely
appeal fromthe May 14, 2004, order denying that notion. His

notice of appeal was filed on June 17, 2004, nore than 30 days

2 1n his notice of appeal, Hi ghtower states that he is appealing froman order
of the court dated June 11, 2004. However, there is no June 11, 2004, order
in the record.

3 Kentucky Rules of Crininal Procedure.

4 Kentucky Rules of Civil Procedure.



after May 14, 2004. Therefore, this appeal nust be dism ssed

because we lack jurisdiction to consider it. See United Tobacco

War ehouse v. Southern States Frankfort Cooperative, Inc., 737

S.W2d 708, 710 (Ky.App. 1987).

At any rate, Hightower’s argunents have no nerit. The
prison institution did not reclassify H ghtower as a “viol ent
of fender” for purposes of KRS 439. 3401, the statute that
requires violent offenders to serve 85% of their sentences
before being eligible for rel ease on parole. Rather, it
reclassified his custody status after correctly determ ning that
he had been convicted of a violent offense.® It had the

authority to do so. See Mahoney v. Carter, 938 S.W2d 575 (Ky.

1997). Furthernore, its reclassification for custody |evel
pur poses was not at odds with the circuit court’s determ nation
t hat Hi ght ower should not be classified as a “violent offender”
for purposes of KRS 439.3401. The reclassification did not
affect his parole eligibility.

Finally, it appears that H ghtower’'s challenge to his
recl assification should have been by way of a declaratory
j udgnent action agai nst the Departnment of Corrections rather

than a contenpt action against the prison warden. See Hoskins

v. Commonweal th, 158 S.W3d 214, 217 (Ky. App. 2005).

5 Hightower’s convictions were based on allegations that he beat his wife and
threw hot grease on her, causing her serious physical injuries.



It is hereby ORDERED that this appeal be DI SM SSED f or
| ack of jurisdiction because the notice of appeal was not tinely
filed.

ALL CONCUR

ENTERED: _July 8, 2005 /s/ David C. Bucki ngham

JUDGE, COURT OF APPEALS

BRI EF FOR APPELLANT: NO BRI EF FOR APPELLEE

Ji mry Hi ghtower, Pro Se
Bur gi n, Kentucky



