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BEFORE: GU DUGLI AND TAYLOR, JUDGES; HUDDLESTON, SENI OR JUDGE.‘!
GUI DUG.I, JUDGE: Jonat han Wosl ey has petitioned this Court for
review of an order of the Wrkers’ Conpensation Board (the
Board) which affirmed the order of the Adm nistrative Law Judge
(ALJ) that concluded Wosley did not sustain an injury as

defined in KRS 342.0011(1) and dism ssed his claim W affirm

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



Whosl ey alleged that he injured his wist on July 4,
2003, while working at the Kroger Distribution Center (Kroger).
He clainmed that he was filling grocery orders when he lifted a
five pound box and his left hand and left wist gave way.
Wbosl ey devel oped swelling and pain in the wist and hand and
was treated in the emergency room He received tenporary total
di sability benefits from Septenber 5, 2003, through Novenber 13,
2003. Woosley then returned to work and worked until January
2004, when he took nedical |eave due to his problens. He
conti nued on nedical |eave until May 28, 2004, when he was
term nated for not reporting to work. At the hearing before the
ALJ, Wosley stated that he continues to have pain and swelling
in the outer side of his left wist and he |loses feeling in his
small and ring fingers. H's fingers also becone cold. He
stated that he can no |longer play the guitar, play basketball or
work on an old truck he has.

The medi cal records of Doctors S. Pearson Auerbach, B
Thomas Harter, and Thomas M Gabriel were introduced into
evi dence. Dr. Auerbach had perforned an i ndependent nedi ca
eval uati on on March 30, 2004. Dr. Auerbach di agnosed Wosl ey
with aleft wist injury wwth a loss of grip strength. He
assessed a 12% i npai rnent pursuant to the AMA guides. He placed
numer ous restrictions on Wosl ey and indi cated that Wosl ey

woul d be unable to performhis prior work activities. The
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doctor also stated that Wosl ey had reached nmaxi mum nedi ca
i nprovenent .

The medi cal records of Dr. Harter indicated that he
first saw Wosl ey on August 8, 2003, and at that tinme di agnosed
Whosl ey with possible synovitis tendonitis of the extensor carp
ulnaris of the left wist. Dr. Harter |later ordered two MRI's
and nerve conduction studies which resulted in normal findings.
In a letter dated May 7, 2004, Dr. Harter stated that he was
unabl e to nmake a specific nedical diagnosis due to a |ack of
obj ective nedical findings.

Dr. Gabriel performed an i ndependent nedica
eval uati on of Wosley at the request of Kroger. Follow ng the
eval uati on of Novenber 18, 2003, Dr. Gabriel diagnhosed Wosl ey
with chronic left wist pain. He found Wosley to be at maxi num
medi cal inprovenent and found no notabl e inpairnment due to any
known anat om c pat hol ogy.

Based upon the above nedi cal records, the ALJ
determ ned that Wosley had failed to neet his burden of proof
that he had incurred an injury as defined by KRS 342.0011 as
there was “no credi bl e evidence of objective nedical findings to
support [Whosley’'s] claimof an injury.” The ALJ found that the
MRl s and the nerve conductive studies reveal no pathology to
expl ain Wosl ey’ s subjective clains of wist pain. Relying

primarily on the two hand surgeons, Drs. Harter and Gabriel, the
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ALJ determ ned that Wosley had not sustained his burden of
proof in establishing that he incurred an injury as defined by
KRS 342.0011(1) and dism ssed the claim

On appeal to the Board, Wosley argued that the ALJ
commtted reversible error by msinterpreting the nedica
evi dence and by trying to equate “objective nedical findings” to
be the two MRl studies and/or the nerve conduction studies. The
Board, finding no error, affirnmed. The Board revi ewed the
nmedi cal records and nmade the followng findings in affirmng the
order of the ALJ:

We begin by noting Wosley is mstaken
when he states that the term “objective
medi cal findings” is not defined within the
statute. That termis defined by KRS
342.0011(33) as “information gained through
di rect observation and testing of the
patient applying objective or standardi zed
nmethods.” W are instructed in G bbs v.
Prem er Scale Corp., 50 S.W3d 754 (Ky.
2001), that a claimant nust denonstrate by
way of objective nedical findings the
occurrence of a change in the human organi sm
caused by a work injury. KRS 342.0011(1).
However, subsequent opinions from our
suprenme court lend further guidance. Wile
it is the burden of the claimnt to prove by
obj ective nedical findings that the work-
rel ated i ncident produced a harnful change,
it is unnecessary for the claimnt to
establish either causation or a pernmanent
i npai rnment rating by way of “objective
nmedi cal findings.” Staples, Inc. v.

Konvel ski, 56 S.W3d 412 (Ky. 2001); Ryan’s
Fam |y Steak House v. Thomasso, 82 S. W 3d
889 (Ky. 2002).




Here, the ALJ was faced with three
medi cal opinions. Both Dr. Gabriel and Dr.
Harter were in agreenent that sophisticated
di agnostic testing, as well as their
findi ngs on physical exam nation, did not
yield informati on necessary to render any
di agnosi s or assess an inpairnent rating.
Dr. Harter went so far as to conment t hat
Whosl ey’ s persistent pain synptons could not
be expl ai ned on the basis of any known
anatom c pathology. On the other hand, Dr.
Auer bach’ s physi cal exam nation did yield
evi dence of objective nedical findings
including loss of grip strength, signs of
puffi ness, and di m ni shed sensation to
pi nprick. However, even those findings did
not provide Dr. Auerbach a basis for a
di agnosis any nore specific than “left wi st

injury and loss of grip strength.” This is
apparent in view of his cormments: “I think
there is something going on, | just do not

know exactly what.”

When the nedical testinony is
di vergent, it is the responsible (sic) of
the ALJ to weigh the probative value of the
evi dence and determ ne which is nore
credi ble. The ALJ was nore persuaded by
Dr. Harter and Dr. Gabriel. Those opinions
establ i shed that no diagnosis could be nmade
based on Wosl ey’s conpl aints of persistent
pai n.

Since G bbs, supra, it is the |aw that
a di agnosi s nust be supported by objective
medi cal findings in order to establish the
presence of a conpensable injury. This is
true even in instances that exclude what
appears to be a worthy claim Since the
evi dence | acked objective nedical findings
to support a diagnosis of a harnful change
in the human organi sm Wosley' s conplaints
are rendered non-conpensable, both as to
i ncone benefits and future nedi cal benefits.
This is especially true of Wosley’ s request
for additional TTD and nedi cal benefits.




Whosl ey, in his petition for
reconsideration and his brief before this
Board, has pointed to absolutely no evidence
t hat woul d support an award of additiona
TTD benefits. The ALJ awarded TTD t hat was
voluntarily paid by Kroger fromthe tine
Whosl ey took nedical |eave until a week
after Dr. Harter’'s Novenber 6, 2003 office
note wherein he stated Wosl ey was at
maxi mum medi cal inprovenent. Dr. Harter
further noted he did not think there was
anyt hing he could do for Wosl ey nedically.
Dr. Gabriel, in his report, agreed with Dr.
Harter’s opinion. Wosley has failed to
point to any evidence of record that woul d
support, much | ess conpel, a finding that he
reached maxi mum nedi cal inprovenent | ater
t han Novenber 16, 2003. The sane is true
with respect to the issue of nedical
expenses. There is no indication from any
of the physicians that Wosl ey needs
addi tional nedical treatnment. |In fact, Dr.
Harter specifically opined that no nore
di agnostic testing or treatnent was
i ndi cat ed.

On petition for reviewto this Court, Wosley nakes
t he sane argunents that he nade before the Board. W have
t horoughly reviewed the record and the nedical records before

the ALJ and believe G bbs, supra, is controlling in this case.

As noted in G bbs, 50 SSW2d at 761-62:

KRS 342.0011(33) limts “objective
medi cal findings” to informati on gai ned by
di rect observation and testing applying
obj ective or standardi zed nmet hods. Thus,
the plain | anguage of KRS 342. 0011(33)
supports the view that a diagnosis is not an
obj ective nedical finding but rather that a
di agnosi s nust be supported by objective
medi cal findings in order to establish the
presence of a conpensable injury. The fact
that a particular diagnosis is made in the
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standard manner will not render it an

“obj ective nedical finding.” W recognize
that a diagnosis of a harnful change which
is based solely on conplaints of synptons
may constitute a valid diagnosis for the
pur poses of nedical treatnent and that
synptons which are reported by a patient nay
be viewed by the nedical profession as

evi dence of a harnful change. However, KRS
342.0011(1) and (33) clearly require nore,
and the courts are bound by those

requi renents even in instances where they
excl ude what m ght seemto sone to be a
class of worthy clains. A patient’s
conplaints of synptons clearly are not

obj ective nedical findings as the termis
defined by KRS 342.0011(33). Therefore, we
must concl ude that a diagnosis based upon a
wor ker’s conpl ai nts of synptons but not
supported by objective nedical findings is
insufficient to prove an “injury” for the
pur poses of Chapter 342.

In that the Board did not overlook or misconstrue controlling
statutes or precedent, or conmmt an error in assessing the
evi dence as to cause gross injustice, we find no error. Wstern

Baptist Hospital v. Kelly, 827 S.W2d 685, 687-88 (Ky. 1992).

For the foregoing reason, the opinion of the Board

entered February 25, 2005, is affirmed.
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