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JOHNSON, JUDCGE: The Commonweal th of Kentucky, Transportation
Cabi net, Departnent of H ghways (the Cabinet) has appeal ed from
an order of the Rockcastle Crcuit Court entered on Decenber 22,

2003, which ruled that United Sign, Ltd. and C V. Adverti sing



(the appell ees)! had conplied with its previous order requiring
renmoval of several billboards erected along Interstate 75 in
Rockcastl e County, Kentucky. Having concluded that the tria
court msinterpreted the |aw and, thus, erred in finding the
appel l ees conplied with the order, we vacate and renand.

The Cabi net’s appeal follows four prior appeals by the
appel lees to this Court.? The facts in this case were stated, in
part, in this Court’s February 28, 2003, Opinion as foll ows:

The six billboards at issue were
erected on Interstate H ghway 75 w t hout
permits in March and July of 1997.% Permit
applications were filed by the [appellees]
with the Cabi net at approximately the sane
tinme the billboards were erected.* The
Cabinet filed its conplaints against the
[appel l ees] in the Rockcastle Circuit Court,
and therein it sought renoval of the
bill boards for alleged violation of the
Bill board Act (KRS®> 177.830-890).

! The Caldwells and the Bowins are only parties to this appeal because they
own the land on which the billboards were erected.

2 Case Nos. 1999- CA-002740- MR and 1999- CA- 002757- MR, rendered October 27,
2000, and Case Nos. 2002- CA-000048- MR and 2002- CA- 000049- MR, rendered
February 28, 2003.

® Two separate actions were filed in the circuit court, one involving four of
the bill boards, Case No. 97-Cl-00159, and one involving two of the

bi | | boards, 97-Cl-00162. There is no relevant distinction between the facts
of the two cases or the circuit court’s rulings. |n both actions, the

Cabi net sought a judgment declaring that the billboards were ill egal

ordering their renoval, and inposing fines on the appellees. VWhile separate
appeal s were filed, this Court issued one Opinion for the two cases in the
previ ous appeal s.

4 The appel |l ees adnit that the billboards were erected without a pernit. The
appel | ees junped ahead of the pernmt process because of the conpetition for
bi |l | board space on the interstate hi ghways.

5 Kentucky Revised Statutes.



The circuit court granted summary

judgnment in favor of the Cabinet on January

15, 1998, ° and amended the judgment on

Novermber 19, 1998.7 However, in response to

the [appellees’] notion to alter, anend,

or

vacate the judgnent, the court suspended the

portion of the judgnment directing the
renoval of the billboards during the
pendency of the [appellees’ ] appeal s of
judgnents.® In an opinion rendered on
Cct ober 27, 2000, a panel of this court

t he

affirnmed the judgnments of the circuit court.
See United Signs, Ltd. [v.] Conmonwealth,

Ky. App. 44 S.W3d 794 (2001). A petition

for rehearing was deni ed on Decenber 1,
2000, and the [appellees’] notion for

di scretionary review was deni ed by the
Kent ucky Supreme Court on June 6, 2001.

The Cabinet then filed a notion to

reinstate the renoval order. The

[ appel | ees] responded by filing a notion for
summary judgnent for the dismssal of the
Cabi net’s remaining clains, including the
claimfor orders requiring renoval of the
bill boards. The [appellees] asserted that

there were unresol ved i ssues to be
determ ned. On Decenber 5, 2001, the
circuit court denied the [appellees’]

® This order was in Case No. 97-Cl-00159 only, however it was |ater
incorporated into an order in Case No. 97-Cl-00162. In this order the

circuit court stated:

Sunmary judgnent is appropriate because there

is no genuine issue as to the fact that the

bi |l | boards were erected and placed within 660 feet of
the interstate highway, without the permt issued by
the Departnment of Hi ghways, or the determ nation by

t he Conmi ssioner of Hi ghways that the |ocation of

each sign is conpatible with the safety and
conveni ence of the traveling public.

" The circuit court struck the provision of the January 15, 1998, summary
j udgrment ordering a permanent injunction that was final and appeal able. On

this same date, the circuit court issued a sunmary judgnent

in Case No. 97-

Cl-00162 in favor of the Cabinet for the sanme reasons as set out in the
January 15, 1998, order in the conpani on case, Case No. 97-Cl -00159

8 This order was entered in both circuit court cases.



notions for summary judgnment and reinstated

the removal orders.® The [appellees] then

filed these appeals [footnote omtted].

In their second appeal, the appellees argued that the
circuit court erred in granting a mandatory injunction requiring
removal of the six billboards. This Court stated that this
argunment was concerned with the “substantive basis for the prior
order of renoval rather than the reinstatenent of the prior
order” and that this issue was or could have been decided in the
circuit court’s initial summary judgnent. Due to the appellees’
failure to address all issues in the initial appeal, this Court

hel d that the | aw of -the-case doctrine precluded the appellees

fromlitigating the issues brought before the Court.°

°® The circuit court stated as foll ows:

The statutes, the regul ations, and now t he
final decision of the Court of Appeals nmakes certain
that the | aw deens any billboard erected within the
protected areas adjacent to an interstate highway to
be illegal if they were [sic] erected without a prior
permt issued by the Transportation Cabinet.

The fact is established that the advertising
structures were located within 660 feet of an

i nterstate highway and were erected without a permt
i ssued by the appropriate agency of the Comronweal th
of Kentucky. KRS 177.870 authorizes the renoval of
the billboards. Wether or not renoval is the
“appropriate” renmedy is inmterial. The statutes
aut horize the Commonwealth to obtain the renoval of
such billboards so erected. It is not for the
judicial branch of governnent to sel ect anther
remedy.

0 This Court stated:

More to the point, the | aw of the case doctrine
is applicable. “[T]he |aw of the case doctrine is
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The Cabi net then gave the appell ees the designated
time to conply with the trial court’s renoval order.
Subsequently, the appellees renoved the advertising faces from
the sites, but left the poles supporting them The Cabi net then
notified the appellees by letter dated July 29, 2003, that if
t he appel |l ees had not renoved the poles by August 12, 2003, the
Cabi net would do so.

On August 15, 2003, the appellees filed a notion
stating that they had conplied with the trial court’s order
requiring renoval of the billboards and asked the trial court to
enter an order including a finding to that effect. |In support
t hereof, the appell ees argued that the bill boards only consisted
of the advertising faces which had been renoved, and not the

supporting structures.' The Cabinet responded on Cctober 25,

i ntended to prevent defendants from endl essly
litigating the same issue in appeal after appeal. It
al so prevents a dissatisfied party from presenting

pi eceneal issues to the appellate courts so that no
decision is ever final.” Conmonwealth of Kentucky v.
Tame, Ky., 83 S.W3d 465, 468 (2002).

Al t hough the appellants did not address their
new i ssues in the initial appeal, they were free to
do so. Wen this court upheld the sunmmary judgnent
of the circuit court and discretionary revi ew was
deni ed by the Kentucky Suprene Court, the issue of
the Cabinet’s right to renove the billboards was
final. Only the reinstatenent of the order allow ng
enf or cenent renai ned.

1 The appel l ees argue to this Court that |eaving the poles in the ground
“provide[s] a degree of protection against the Cabinet’s abusive application
of anbi guous regul ations.” Based on the | aw of-the-case doctrine, this
argunent is not valid. The appellees further argue that the poles in the
ground are a vested property right and “offer a |l evel of protection from
changes in the applicable | aw during the permt process.” Because the
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2003, by stating that the support structures, i.e., the poles,
are part of the illegal billboards and nust al so be renoved from
the sites. The appellees replied that they only wanted the
poles to remain for future use should the Cabinet issue permts
allowing themto place billboards on those sites. The tria
court entered an order on Decenber 22, 2003, stating that the
appel | ees had conplied with its previous order of renoval,
i mplying that renoval of the supporting structures was not
necessary. This appeal by the Cabinet foll owed.

The sole issue on appeal is whether the definition of
a billboard, as defined in the Billboard Act, ' includes the
structures which support the sign, i.e., the poles. The Cabinet
argues that since the supporting structures renai ned, pursuant

to our Suprenme Court’s holding in Unisign, Inc. v.

Commonweal th, 2 the trial court erred in finding that the

appel | ees had conplied with its order to renove the bill boards.
We agree.
Statutory construction and application is a matter of

law, and we review this issue de novo.* “[I]n the

pl acing of the poles in the ground was illegal in the first place, we are not
per suaded by this argunent.

12 KRS 177.830-890.
13 19 S.W3d 652 (Ky. 2000).
4 Wheeler & Aevinger Gl Co., Inc. v. Washburn, 127 S.W3d 609, 612 (Ky.

2004) (citing Bob Hook Chevrolet Isuzu, Inc. v. Commobnweal th, Transportation
Cabi net, 983 S.W2d 488, 490 (Ky. 1998)). See also Cnelli v. Ward, 997
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interpretation and construction of statutes, the primary rule is
to ascertain and give effect to the intention of the Legislature
and that intention nust be determ ned fromthe | anguage of the

n 15

statute itself if possible. Furthernore, “[w] hen there is no

specific statutory definition, words of a statute shall be
construed according to their conmon and approved usage.”'®

The 1996-1997 version'” of 603 KAR 3:080 defined a
“bill board” or “off-prem se advertising device” as foll ows:

[A] device that contains a nessage relating

to an activity or product that is foreign to

the site on which the device and nessage are

| ocated or an advertising device erected by

a conpany or individual for the purpose of

selling advertising nmessages for profit.
This regul ation establishes that a billboard is a device.
Furt her, 603 KAR 3: 080 makes no distinction made between an
“advertising device” and a “device.” This regul ation adopts the
definition of “advertising device” as set out in KRS 177.830(5)
of the Kentucky Billboard Act, which states as foll ows:

“Advertising device” neans any bill board,
sign, notice, poster, display, or other

S.W2d 474, 476 (Ky.App. 1998) (stating that “[w] e review questions of |aw de
novo and, thus, w thout deference to the interpretation afforded by the
circuit court”).

15 Revenue Cabinet v. Contast Cablevision of South, 147 S.W3d 743, 747-48
(Ky. App. 2003) (citing Moore v. Alsmiller, 289 Ky. 682, 160 S.W2d 10, 12
(1942)).

18 Contast Cabl evision, supra (citing Kentucky Unenpl oynent |nsurance
Conmi ssion v. Jones, 809 S.W2d 715, 716 (Ky.App. 1991)).

7 This version of the regulations is applicable to this case and thus any
future reference to the regulations will be as stated in the 1996- 1997
ver si on.



device intended to attract the attention of
operators of notor vehicles on the hi ghways,
and shall include a structure erected or
used in connection with the display of any
device and all lighting or other attachnents
used in connection therewith. However, it
does not include directional or other
official signs or signals erected by the
state or other public agency having
jurisdiction [enphasis added].

This definition plainly indicates that a billboard includes a
“structure erected or used in connection with the display of any

» 18

devi ce. The word “structure” is not specifically defined in

the Billboard Act,!® nor in the Cabinet’s regul ations of

9 and no court in this Commonweal th has

advertising devices, 2
interpreted the neaning of this term However, we are persuaded
by the definition found in Black’s Law Dictionary of “structure”
as “[a]ny construction, production, or piece of work
artificially built up or conposed of parts purposefully joined
together[.]” The appellees argue that the Cabinet’s regul atory
definition of billboard focuses on the portion of the structure
that contains the nmessage and not the supporting poles. W

di sagree. The reqgulation specifically calls a billboard an

advertising device and specifically relies on the definition of

18 KRS 177.830(5).
19 See KRS 177. 830- 890.

20 see 603 KAR 3: 080.



advertising device set out in KRS 177.830(5), which includes the
supporting structure.

Any confusion concerning the definition of billboard
was di spelled by our Suprene Court in Unisign, when it stated as
foll ows:

KRS 177.830 states that an adverti sing

devi ce includes “structures erected or used
in connection with a display of any device
and all lighting and ot her attachnents used
in connection therewith . . . .” The
application by Unisign and the | eases
entered into with the | andowners clearly
denonstrate that the purpose of erecting the
structures was to display roadside
advertising. Consequently, they were
clearly erected in connection with the

di spl ay of advertising devices.?

The appel l ees argue that this case is distinguishable from

Unisign. Wile we do find this case to be factually

2

di stingui shable,?® we fail to see how this affects our Suprene

Court’s holding as to what legally constitutes a bill board.
The purpose of the Kentucky Billboard Act is to

prevent unreasonabl e distraction of operators of notor

vehi cl es[, ] to “‘preserve and enhance the natural scenic

beauty or the aesthetic features of . . . interstate

2L Unisign, 19 S.W3d at 656.

22 Uni sign erected billboards, including the support structure, after being
denied a permt, whereas in this case, the appellees erected the bill boards,
i ncludi ng the support structures, while awaiting the pernit process.



1" 23

hi ghways, and to “provide[] the maxi mum anmount of safety to
drivers and passengers on affected hi ghways.”?* This Court in

its original opinion in United Sign ruled that under the

Bil |l board Act and the regul ations of the Cabinet pertaining to
the construction of billboards, a permt nust be obtained before
any billboards can be legally erected. It is undisputed that

t he appel l ees did not obtain the proper pernmits prior to
constructing the billboards, including the support structures.
W find no nerit in the appellees’ argunent that their current
intent for the supporting structures should justify their
failure to renmove them or that they can be used for a | ega
purpose. W agree with the Cabinet that because the poles were
erected in violation of the Billboard Act, they are “public
nuisances . . . [and] there is no |legal basis for allow ng [the]
supporting poles to remain in place.” Based upon our
interpretation of KRS 177.890 and 603 KAR 3: 080, we hold that
the entire construction of the billboards, which we concl ude

i ncludes the erecting of the support poles, was illegal, and the

23 See Conmonweal th, Transportation Cabinet, Dept. of Highways v. GL.G Inc.,
937 S.W2d 709, 712 (Ky. 1997). See also Mwore v. Ward, 377 S.W2d 881 (Ky.
1964) (noting the constitutionality of the Billboard Act). See also D ener v.

Conmonweal th, Transportation Cabinet, 786 S.W2d 861 (Ky. 1990); and Flying J
Travel Plaza v. Commonweal th, Transportation Cabinet, 928 S.W2d 344 (Ky.
1996) .

24 United Sign, Ltd. v. Comnmonweal th of Kentucky, Transportation Cabinet,
Dept. of Hi ghways, 44 S.W3d 794, 799 (Ky.App. 2000).
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trial court’s acceptance of the appellees’ renoval of only the
bill board face was error as a matter of |aw
Accordingly, we reverse the Rockcastle Crcuit Court

and remand this matter for entry of an order consistent with

thi s Opi nion.

ALL CONCUR.
BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE:
Gregory D. Stunbo Philip E. WIson
At t orney Cener al Lexi ngt on, KY

Stuart W Cobb
Assi stant Attorney General
Frankfort, KY
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