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BEFORE: BARBER AND JOHNSON, JUDGES; M LLER, SENI OR JUDGE.‘!

M LLER, SENIOR JUDGE: W consider herein, collectively, two
appeal s brought by Julie Maude Pol ston O ark, Case No. 2004- CA-

000465- ME and Case No. 2004- CA-001567-ME. The appeals are from

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110.(5)(b) of the Kentucky Constitution and
KRS 21.580.



various orders of the Jefferson Fam |y Court, including an order
transferring primary residential custody of the parties’ two

m nor children to appellee Kenneth Ray Cark, Sr. Because
Kenneth’s notion to nodify custody did not conply with the

requi site affidavit requirenents contained in Kentucky Revi sed
Statutes (KRS) 403.340 and KRS 403. 350, we are conpelled to
reverse the famly court’s July 7, 2004, order transferring
primary residential custody of the children.

Al other issues raised by Julie in her two appeal s,
except one, challenge the famly court’s custody nodification
order and are unlikely to arise again upon any further custody
nodi fi cation proceedi ngs. Based upon our disposition of the
custody nodification issue, these issues are noot and need not
be addressed on the nerits. However, Julie’' s contention that
the famly court erred by holding her in contenpt and
incarcerating her for failure to conply with its orders is not
nmoot ed by our disposition of the custody nodification issue.
Because the famly court inproperly inposed a definite sentence
of 180 days for civil contenpt, and because the court further
failed to provide a nmeans for Julie to purge herself fromthe
contenpt, we vacate any renai ning unserved tinme on the 180-day
sent ence.

Julie and Kenneth were nmarried On July 14, 1992, in

Berrmuda. The parties have two children, Kenneth Ray Cdark, Jr.,



born June 28, 1994, and Kol ton Robert C ark, born June 7, 1996.
On February 21, 2000, Julie filed a Petition for Dissolution of
Marriage in Jefferson Fam |y Court. Protracted and acri noni ous
litigation has occurred since that tine.

Kenneth was incarcerated in federal prison at the tine
the petition for divorce was filed, having originally been
incarcerated on July 9, 1996. 1In the spring of 2001, Julie
noved with the children to Ft. Myers, Florida. Kenneth was
rel eased from Federal prison on June 8, 2001. At sone point
Julie returned with the children to Louisville.

On January 24, 2001, the famly court entered a decree
di ssolving the marriage; issues concerning custody and
visitation were specifically reserved for |later determ nation
A hearing on the reserved i ssues was held on May 22 and 23,

2003. On June 23, 2003, the famly court entered an order
awardi ng the parties joint custody of the children and
designating Julie as their primary residential custodian.

On Septenber 24, 2003, Julie filed a notion to relocate with the
children to Florida.

Throughout the litigation Kenneth has conpl ai ned t hat
Julie has failed to follow the court-ordered visitation schedul e
and has repeatedly filed notions to hold Julie in contenpt for
same, sone of which were granted. On COctober 3, 2003, a hearing

was held on yet another notion by Kenneth to hold Julie in



contenpt. Followi ng the hearing, the fam |y court, by order
entered October 7, 2003, found Julie in contenpt and sentenced
her to 180 days incarceration, wth 177 days being conditionally
di scharged contingent upon Julie’s “strict conpliance” with the
famly court’s orders.

On Decenber 11, 2003, Kenneth filed a notion to nodify
custody so as to name himas the primary residential custodian
of the children.

On January 13, 2004, a hearing was held on various
outstanding matters, including Kenneth’s notion to nodify
custody and yet another notion to hold Julie in contenpt.

On January 20, 2004, the famly court entered an order which,
anong other things, held Julie in contenpt and ordered her to
serve 60 days of the remaining 177 days of incarceration
previously inposed. The order al so awarded Kenneth “the
energency tenporary care, custody and control of the children
until further order of this Court.” The order further
determned that Julie’s notion to return to Florida was noot and
assi gned Kenneth’s notion to nodify custody for a case
managemnment conference following Julie’ s rel ease from
incarceration. After the famly court overruled her notion to
alter, anend, or vacate its January 20, 2004, order, and before
a ruling had been entered on Kenneth’s notion to nodify custody,

Julie filed appeal 2004- CA-000465- ME.



On May 25 and June 10, 2004, a hearing was held on
Kenneth’s notion to nodify custody. On July 7, 2004, the famly
court entered an order wherein, anong other things, it
desi gnated Kenneth to be the primary residential custodi an of
the children. Julie subsequently filed Case No. 2004- CA-001567-
IVE.

We first address Julie’'s contention raised in Case No.
2004- CA-001567-ME that the famly court erred by permtting
Kenneth’s notion to nodify custody to proceed when his notion
was not supported by nultiple affidavits as required by KRS
403. 340( 2).

The initial custody decree in this case was entered on
June 23, 2003. Kenneth filed his notion to nodify custody so as
to name himas the primary residential custodian on the children
on Decenber 11, 2003. This brings his notion to nodify custody
within the rules applicable to notions filed within two-years of
a prior custody decree. KRS 403.350 provides as foll ows:

A party seeking a tenporary custody order or

nodi fi cation of a custody decree shal

submt together with his noving papers an

affidavit setting forth facts supporting the

requested order or nodification and shal

give notice, together with a copy of his

affidavit, to other parties to the

proceedi ng, who may file opposing

affidavits. The court shall deny the notion

unless it finds that adequate cause for

hearing the notion is established by the

affidavits, in which case it shall set a
date for hearing on an order to show cause



why the requested order or nodification
shoul d not be granted. (Enphasis added).

KRS 403. 340(2) provides as foll ows:

(2) No notion to nodify a custody decree
shall be nmade earlier than two (2) years
after its date, unless the court permts it
to be nmade on the basis of affidavits that
there is reason to believe that:

(a) The child's present environnent my
endanger seriously his physical, nental,
noral, or enotional health; or

(b) The custodi an appoi nted under the prior

decree has placed the child with a de facto
custodi an. (Enphasi s added).

In Petrey v. Cain, 987 S.W2d 786, 788 (Ky. 1999), the

Suprenme Court addressed and interpreted the | anguage, neaning,
and significance of KRS 403. 350 and KRS 403. 340(2) as foll ows:

Read together, these two statutes require
that a notion to nodify a prior custody
decree nust be acconpanied by at |east one
affidavit; and if the notion is nade earlier
than two years after its date, it nust be
acconpani ed by at |east two affidavits. See
Copas v. Copas, Ky.App., 699 S.W2d 758
(1985). If the applicable requirenent is
not met, the circuit court is wthout
authority to entertain the notion.

Chandl er v. Chandler, Ky., 535 S.W2d 71
(1975); Robbins v. King, Ky., 519 S. W 2d
839 (1975); dadish v. d adish, Ky.App.

741 S. W 2d 658, 661 (1987); «cf. Duncan v.
O Nan, [Ky., 451 S.W2d 626, 631 (1970);]
(subject matter jurisdiction is absent
"where the court has not been given any
power to do anything at all"). Thus, the
circuit court does not acquire subject
matter jurisdiction over a notion to nodify




a prior custody decree unless the notion is
acconpani ed by the requisite affidavit or
af fidavits.

See also Crossfield v. Crossfield, 155 S.W3d 743 (Ky. App.
2005) .

Because Kenneth’'s notion to nodify custody was fil ed
| ess than two years prior to the original custody decree, two
affidavits were required in support of the notion. An
exam nation of Kenneth's Decenber 11, 2003, notion discloses
that it was acconpanied by only one affidavit. As such, the
notion failed to vest subject matter jurisdiction of the issue
in Jefferson Family Court. It follows that the famly court’s
July 7, 2004, order designating Kenneth as the primry
residential custodian of the children is invalid. The order is
accordingly reversed.

We note with disapproval that Julie has not cited us
to where in the record she raised this issue before the famly
court, and it appears that she did not. Had she done so, nuch
time, effort, and expense may have been saved. However, this is
an i ssue of subject matter jurisdiction. The question of
subject matter jurisdiction my be raised at any tinme and is
open for the consideration of the review ng court whenever it is

rai sed by any party. Qillett v. Qullett, 992 S.W2d 866, 869

(Ky. App. 1999). Though it appears that Julie failed to raise

the issue before the famly court concerning Kenneth's failure



to conmply with the affidavit requirenments for a custody

nmodi fication occurring |less than two-years follow ng a decree,
she may nevertheless raise this issue for the first tine on
appeal . 1d.

As previously noted, all other issues raised in
Julie’s two appeal s, except for the contenpt issue, are for the
pur pose of challenging the transfer of primary residentia
custody of the children to Kenneth.? As we have reversed the
custody nodification on the grounds stated above, and because
the issues are unlikely to recur upon any additional custody
nodi fication proceedings, we wll not address those issues on
the nmerits.

The other issue to be addressed is Julie’s contention
that the famly court erred by inposing a definite sentence upon
her of 180-days for civil contenpt and by failing to provide her
with a means to purge herself of contenpt. W agree with this
contenti on.

Power to punish for contenpt is inherent in every

court. Arnett v. Meade, 462 S.W2d 940, 947 (KY. 1971);

Underhill v. Mirphy, 117 Ky. 640, 78 S.W 482, 484 (1904). Any

2 An additional issue raised by Julie which does not directly concern custody
nodi fication relates to her notion to return with the children to Florida.
However, the fam ly court never denied this notion. Instead, in its January
13, 2004, order the famly court determned that the i ssue was noot based
upon the energency transfer of the children to Kenneth. Should the issue
arise again, the famly court should apply the principles contained in

Fenwi ck v. Fenw ck, 114 S.W3d 767 (Ky. 2003).




court or judge may punish any person guilty of contenpt for
di sobeying a judicial order entered under the authority of the

Court. KRS 432.280. In Comonwealth v. Bailey, 970 S.W2d 818

(Ky. App. 1998), the Suprene Court defined contenpt as "the
w || ful disobedience of -- or open disrespect for -- the rules

or orders of a court.” Id. (citing Conmmonweal th v. Burge, Ky.,

947 S. W 2d 805 (1996)).
Contenpt of court is either civil or crimnal in
nature. Cvil contenpt involves the failure of one to do

sonet hi ng under order of the court, Burge, supra; on the other

hand, crimnal contenpt is conduct "which anmounts to an
obstruction of justice and which tends to bring the court into

di srepute.” Bailey, supra (citing Gordon v. Commonweal th, 141

Ky. 461, 463, 133 S.W 206, 208 (1911)).
The purpose of civil contenpt is to coerce rather than

puni sh. Canpbell v. Schroering, 763 S.W2d 145, 147-148

(Ky. App. 1988) (citing Shillitani v. United States, 384 U. S

364, 370, 86 S.Ct. 1531, 1535, 16 L.Ed.2d 622 (1966)).
Utimately, then, the defining characteristic of civil contenpt
is the fact that contemmors "carry the keys of their prison in
their own pockets." 1d. If the contemor absolutely has no
opportunity to purge hinself of contenpt, then such inprisonnent

can be deened punitive in nature and in the nature of a

proceeding for crimnal contenpt. 1d. The United States



Suprene Court has unequivocally held that a civil contemmor
cannot be incarcerated beyond the opportunity to purge hinself

of his contenpt. Shillitani, 384 U S. at 371, 86 S.Ct.

at 1536. A contemmor is entitled to representati on by counse
and an opportunity to termnate one's incarceration. Bl akeman

v. Schneider, 864 S.W2d 903, 906 (Ky. 1993).

We concl ude that the nature and purpose of the
contenpt proceedi ngs agai nst Julie anobunted to civil contenpt.
The purpose of holding her in contenpt was for the reason of
conpelling her into followng the orders of the famly court
(primarily as concerns visitation) for the benefit of Kenneth.
As such, it was essential that the famly court afford her with
an opportunity to purge herself of contenpt, as, for exanple,
provi di ng her assurance of future conpliance with the famly
court’s visitation orders. An opportunity to purge is an
essential elenment of civil contenpt. Such was not afforded in
this instance.

In this case, the famly court inposed a 180-day
sentence for contenpt and, initially, required her to serve
three days of the sentence w thout an opportunity to purge
herself. Upon further violation of the court’s orders, Julie
was ordered to serve 60 additional days of the sentence, again
wi t hout any identifiable nmeans of purging herself of the

contenpt. W are of the opinion that this violates the

10



fundanmental principle of civil contenpt that the contemnor nust

be afforded with a neans of purging herself of the contenpt. W

accordingly vacate any remaining tinme associated with the 180-

day contenpt sentence. Further, any future incarceration

i nposed by the famly court for civil contenpt upon Julie nust

i nclude a neans whereby she may purge herself of the contenpt.
For the foregoing reasons the July 7, 2004, order

desi gnating Kenneth as the primary residential custodian of the

children is reversed, and the Cctober 7, 2003, order is reversed

insofar as it inposes a 180-day sentence on Julie for civil

cont enpt .

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
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