RENDERED: JULY 15, 2005; 2:00 P. M
TO BE PUBLI SHED

Conmuuuealth Of Kentucky

@Conrt of Appeals

NO. 2004- CA-000865- MR

GREG FARVER APPELLANT

APPEAL FROM PULASKI CI RCU T COURT
V. HONCRABLE ROBERT E. G LLUM JUDGE
ACTI ON NO. 03-CR-00093

COMVONVEALTH OF KENTUCKY APPELLEE

OPI NI ON
AFFI RM NG

Kk Kk Kk KKk Kk
BEFORE: BARBER, KNOPF AND SCHRODER, JUDGES.

SCHRCODER, JUDGE: This is an appeal froma judgnent pursuant to
a conditional guilty plea to two counts of second-degree assault
stemm ng froman autonobile collision. Appellant argues that
the toxicology results of a blood/urine test should have been
suppressed because he only gave his consent to have his bl ood
tested for alcohol, not controlled substances, pursuant to a
consent formpresented to himat the hospital. W adjudge that

appellant’s initial general consent to police was not |limted by



t he consent form subsequently submitted to appellant by the
hospital. Accordingly, the trial court properly found that
appel l ant consented to the drug testing of his blood and urine.
Thus, we affirm

On Cctober 6, 2002, Oficer Kendra WIson of the
Pul aski County Sheriff’s Departnent responded to a report of a
notor vehicle accident. Upon arriving at the scene, appell ant,
Greg Farnmer, was sitting alongside the road. Farner had been
driving and was the sol e occupant of one of the cars, although
he did not own the car. Angela and Daniel Baker were in the
ot her car involved in the accident, and both were injured in the
collision. Oficer Wlson found a red straw in the car Farmer
had been driving, which WIson suspected had been used for
ingesting a controlled substance. Indeed, the straw | ater
tested positive for traces of oxycodone and hydrocodone. Upon
di scovering the straw, O ficer WIson asked Farner if he woul d
consent to tests of his blood and urine. Farner stated that he
woul d agree to the tests.

Thereafter, Oficer WIlson gave a blood and urine test
kit to an energency nedical worker at the scene to be
adm ni stered by hospital enmergency personnel at the hospital
where Farnmer was to be taken. O ficer Wlson testified that she
gave the kit to the energency nedi cal worker because WI son had

to stay at the scene of the collision. Farner was thereafter
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transported by anmbul ance to Lake Cunberl and Regi onal Hospit al
(“LCRH"). According to Oficer WIlson, Farner was not under
arrest or in police custody at the scene of the accident or at
the hospital. Once at the hospital, Jennifer Latham a

regi stered nurse who worked in the energency room presented
Farmer with a bl ood-al cohol test consent form The form
presented to Farner was a standard consent formthat the
hospital used to check a patient’s bl ood-al cohol content when
ordered by a physician or police. According to Latham it is
the only consent formused by the hospital to test a patient’s
bl ood or urine for alcohol or drugs. The formwas entitled
“POLI CY FOR CONSENT OF BLOOD ALCOHOL”, and made no nention of
testing the patient’s urine or testing the patient’s blood for
anyt hi ng but al cohol. Wen asked by Lathamif he would agree to
the information contained in the form Farmer verbally responded
that he would. Lathamthen signed Farnmer’s nane to the form
Ther eupon, Latham took a bl ood sanple from Farner and a urine
sanple from his catheter bag.

O ficer WIlson picked up Farnmer’s bl ood and uri ne
sanpl es at the hospital that same day and nmailed the sanples to
the Kentucky State Police (“KSP”) crine lab. Oficer WIson
never spoke with Farnmer at the hospital. The results of the KSP
tests reveal ed that Farmer had cannabi noid netabolites

(marijuana) in his urine and Cital opram a nood altering drug,
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in his blood and urine. No al cohol, oxycodone or hydrocodone
wer e found.

As a result of the notor vehicle collision, Farner was
i ndicted on March 26, 2003 for: operating a notor vehicle under
the influence of alcohol or drugs, second offense (“DU I1");
operating a notor vehicle while |icense suspended or revoked for
DU, first offense; failure to maintain liability insurance on a
not or vehicle; and on two counts of first-degree assault
relative to the injuries sustained by Angel a and Dani el Baker.
The court subsequently dism ssed the charges for operating a
not or vehicle on a suspended or revoked |license and failure to
maintain liability insurance on a notor vehicle.

On May 28, 2003, Farner filed a notion to suppress the
results of the toxicology tests on his blood and urine. After a
full suppression hearing on the notion, the court denied the
notion on February 11, 2004.

Pursuant to a plea agreenment, Farner entered a
conditional Alford plea to two counts of second-degree assault
in exchange for the Commonweal th’s agreenent to anend the first-
degree assault charges to second-degree assault, to dismss the
remai ni ng charge of DU 11, and to recommend a concurrent
sentence of ten years’ inprisonnment on each assault charge. On

April 22, 2004, Farmer was sentenced according to the



Commonweal th’s recomendation to a total of ten years in prison
Thi s appeal by Farner foll owed.

Farmer’s first argunment is that the Comonweal th
exceeded the scope of his consent to search by testing his bl ood
and urine for controll ed substances. Farnmer contends that since
the consent format the hospital was limted to bl ood-al coho
testing, the Commonwealth could not Iawfully test his blood for
control |l ed substances or test his urine at all

The taking of a blood or urine sanple is considered a
search of the person and subject to Fourth Anendnent and state

constitutional limtations on searches. Schnerber v.

California, 384 U S. 757, 86 S. C. 1826, 16 L. Ed. 2d 908
(1966). Consent to search is an exception to the warrant

requirement. Commonwealth v. Erickson, 132 S.W3d 884 (Ky. App.

2004); Schneckloth v. Bustanonte, 412 U.S. 218, 93 S. . 2041,

36 L. Ed. 2d 854 (1973). The Commonweal th has the burden of
showi ng by a preponderance of the evidence, through clear and
positive testinony, that valid consent to search was obtai ned.

U.S. v. Riascos-Suarez, 73 F.3d 616 (6'" Cir. 1996), cert.

denied, 519 U S. 848, 117 S. C. 136, 136 L. Ed. 2d 84 (1996).
Even when a search is authorized by consent, the scope of the
search is limted by the terns of its authorization.

Shanaei zadeh v. Cuni gan, 338 F.3d 535 (6'" Cir. 2003), cert.

deni ed, 541 U. S. 1041, 124 S. . 2159, 158 L. Ed. 2d 729



(2004). “The standard for neasuring the scope of a suspect’s
consent under the Fourth Anmendnent is that of ‘objective’
reasonabl eness — what would the typical reasonabl e person have
under st ood by the exchange between the officer and the suspect?”

Florida v. Jineno, 500 U S. 248, 251, 111 S. C. 1801, 1804, 114

L. Ed. 2d 297, 302 (1991) (quoting Illinois v. Rodriguez, 497

Uus. 177, 183-189, 110 S. C. 2793, 2798-2802, 111 L. Ed. 2d 148
(1990)) .

In the instant case, according to the testinony of
O ficer Wlson, Farner verbally gave his general consent to
tests on his blood and urine. Farnmer did not indicate any
[imtation on the type of tests to be run when he gave his
verbal consent to Wlson. 1In viewing the |anguage of the
consent form subsequently signed by Farnmer at the hospital, it
is clear that the formwas not a docunment submitted by police,
but rather by the hospital for the hospital’s protection. The
form nakes reference to “protect[ing] LCRH enpl oyees from
charges of assault and battery,” and disclains liability of the
hospital and its enployees “arising out of the taking of the
bl ood sanple.” The formwas presented to Farner by Jennifer
Latham a nurse in the energency room and Oficer WIson, who
pi cked the sanples for the police, had no contact with Farner at

t he hospital



The Court of Appeals of CGeorgia had a simlar issue

before it in State v. Lewis, 233 Ga. App. 390, 504 S.E. 2d 242

(1998), wherein the DU suspect gave her consent to police at
the scene of the accident, pursuant to that state's inplied
consent notice, to tests of her blood and urine for al cohol or
drugs. Later, when the suspect was taken to a | ocal hospital
for the tests, she signed a formrequired by the hospital
consenting to having a bl ood sanpl e taken for al cohol testing.
As in the present case, the hospital formdid not nention
testing for controlled substances. Pursuant to tests perforned
by the state’s crine |lab, the suspect’s blood and urine tested
positive for marijuana. Like the instant case, the suspect
argued that the results of the drug tests on her blood and urine
shoul d be suppressed because the consent form she signed at the
hospital only gave consent for bl ood-al cohol testing. The Court
ruled that the | ower court erred in granting the suppression
noti on, reasoning:

What ever the form prepared by the hospital

may have said or led Lewis to believe, it

had no bearing on the State’s right to test

Lewis’ blood and urine for alcohol or drugs

pursuant to the consent she gave after

receiving the required inplied consent

notice. . . . Nothing on the form prepared

by the hospital, including the statenent

signed by the officer, could be construed as

action taken by the State in violation of

the statutory requirenents of inplied
consent .



ld. at 244 (citations omtted).

Atrial court’s findings of fact pursuant to a
suppression notion will not be overturned unless they are
clearly erroneous i.e. not supported by substantial evidence.

RCr 9.78; Commonweal th v. Banks, 68 S.W3d 347 (Ky. 2001); D eh

v. Commonweal th, 673 S.W2d 711 (Ky. 1984). Al though Farner was

not under arrest at the tinme of consent and thus Kentucky’s

i npli ed consent provisions had no bearing in the present case,
Farmer did give police his express general consent to tests of
his blood and urine. In our view, the subsequent consent form
submtted by the hospital did not operate to withdraw his
earlier consent to police or Iimt his consent to just blood-

al cohol testing. Accordingly, the trial court’s finding that
Farmer consented to the drug testing of his blood and urine was
not clearly erroneous.

Farmer’s remai ning argunment is that the trial court
erred in not addressing Farnmer’s notion to exclude the urine
test results based upon their unfairly prejudicial effect.
Farmer argued at the suppression hearing that the results of his
urine test, which reveal ed the presence of marijuana, were not
sufficiently probative so as to outweigh the prejudicial inpact
of such evidence. Hence, under KRE 403, those test results
shoul d have been excluded. The trial court failed to address

this argunment in its opinion and order on the suppression
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notion. However, Farmer did not bring this failure to the
attention of the trial court as required by CR 52.04. See ROr
13.04. Accordingly, the issue was wai ved.

For the reasons stated above, the judgnent of the

Pul aski Circuit Court is affirned.
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