RENDERED: July 15, 2005; 2:00 p.m
NOT TO BE PUBLI SHED

Conmmomuealth Of Kentucky

Court of Appeals

NO 2004- CA-001036- MR

BRUCE EDWARD BEAVERS APPELLANT

APPEAL FROM FAYETTE Cl RCU T COURT
V. HONCRABLE GARY D. PAYNE, JUDGE
ACTI ON NO. 03-CR- 00909

COMVONVEALTH OF KENTUCKY APPELLEE

CPI NI ON
AFFI RM NG

Kk Kk KK Kk kK
BEFORE: BARBER, BUCKI NGHAM AND JOHNSON, JUDGES.

JOHNSON, JUDGE: Bruce Edward Beavers has appeal ed fromthe My
6, 2004, final judgnment and sentence of inprisonment of the
Fayette Crcuit Court which convicted himof one count of

recei ving stolen property nore than $300.00' and one count of

being a persistent felony offender in the first degree (PFO I)

! Kentucky Revised Statutes (KRS) 514.110.



and sentenced himto ten years’ inprisonnent.? Having concl uded
that the trial court did not commt reversible error, we affirm

On June 15, 2003, Patricia Adans reported to Lexi ngton
police that her hone had been burglarized between 1:00 p.m and
4:30 p.m on that day. Adans had been hone between 12:30 p. m
and 1: 00 p.m, and the burglary had not occurred at that tine.
Upon returning to her hone at approxinmately 4:30 p.m, Adans
noticed that her back door was open and broken gl ass was on the
floor. Adans discovered that her two conpact disc (CD) towers,
contai ning approximately 300 or nore CD's, were m ssing.

At approximately 4:30 p.m on the sane day, Beavers
attenpted to sell a large nunber of CD s at CD Warehouse,
| ocated on Rose Street in Lexington, Fayette County, Kentucky.
In his possession were two large CD towers, containing 250-350
CD's. Hunter Correll, who was working at CD Warehouse at that
tinme, told Beavers to | eave the CD's and to cone back in about
an hour so that Correll would have tine to determ ne which of
the CO' s he woul d purchase and the prices he would pay for them
When Beavers returned, Correll purchased approxi mately one-third
of the CD's for $208.00. Before Correll paid Beavers for the
CD' s, he recorded Beavers’s nane, telephone nunber, and driver’s
| icense nunber. The store’s video surveillance system recorded

Beavers throughout the transaction.

2 KRS 532.080(3).



After giving her statenent to the Lexington police,
Adans call ed CD Warehouse to inquire whether soneone had
attenpted to sell a large nunber of CD s that day. Adans spoke
to Correll, who told her that sonmeone had tried to sell itens
mat chi ng the description she gave. Adans then went to CD
War ehouse at approximately 5:45 p.m, and identified a nunber of
CD s on the counter as belonging to her. The CD s were taken
into police custody until trial.

On June 24, 2003, O ficer Brian Tol son of the
Lexi ngton Police Departnent arrested Beavers on an outstandi ng
warrant for burglary in the second degree of Adans’s house. On
July 29, 2003, a Fayette County grand jury indicted Beavers on
one count of receiving stolen property nore than $300.00 and one
count of being a PFOI. Beavers was not indicted for the
burglary. On April 5, 2004, a jury found Beavers guilty on both
counts. On May 6, 2004, the trial court followed the jury's
sentenci ng recomrendati on and sentenced himto prison for 10
years. This appeal foll owed.

Beavers clains the trial court erred: (1) by
permtting the Coomonwealth to argue that he was the person who
stole the CD's and therefore knew the property was stolen; (2)
by denying his notion for a mstrial; (3) by denying his notion
for a directed verdict of acquittal; (4) by allow ng the

Commonweal th’s Attorney to commt flagrant m sconduct in his
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cl osing argunent; and (5) because the cunul ative effect of the
above errors had the effect of denying himdue process and a
fair trial. W find no nerit in any of these argunents.

Beavers clains that it was inproper for the
Comonweal th to be permtted to argue that he was the person who
stole the CD's, and that he therefore knew the CD s were stol en,
even t hough know edge is an elenment of the crinme of receiving
stolen property.® Beavers al so contends that inpernissible
evidence that he commtted the burglary was introduced on two
occasions: (1) Oficer Tolson's testinony that he had arrested
Beavers on an outstanding warrant for burglary in the second
degree; and (2) the Commonwealth’s Attorney’ s cl osing argunent
t hat Beavers was the person who broke into Adans’s hone and
stole the CD s.

Beavers argues that this issue is preserved for our
review by his notion in limne. The record shows that Beavers’s
nmotion in |imne addressed only whether the wi tnesses for the
Commonweal th woul d be pernmitted to definitely state that the
CD s taken from CD Warehouse were the sanme CD s taken from

Adans’ s honme as opposed to it being their belief of sane. The

3 KRS 514.110(1) states as foll ows:

A person is guilty of receiving stolen property
when he receives, retains, or disposes of novable
property of another knowi ng that it has been stolen
or having reason to believe that it has been stol en
unl ess the property is received, retained, or
di sposed of with intent to restore it to the owner



notion did not address whet her the Commonweal th woul d be
permtted to i ntroduce evidence that Beavers commtted the
burglary. Imrediately followng the trial court’s ruling on
Beavers’s notion in limne, the Coomonwealth’s Attorney, of his
own accord, asked the trial court if it would be perm ssible for
t he Commonweal th to argue that Beavers was the person who stole
the CD's, and thus, knew they were stolen. Beavers objected on
the grounds that to do so would allow the introduction of
evi dence of another crine (the burglary), and that pursuant to
KRE* 404(c), the Conmonwealth had failed to give notice it would
be presenting that evidence at trial. The Comonweal th’s
Attorney responded that the Conmonweal th woul d not be presenting
evi dence, but nerely “argunment.” The trial court then overrul ed
Beavers’ s obj ection.

Despite | anguage in KRE 103(d)°® to the contrary, our
Suprene Court had held that even when a trial court has
previously ruled on the adm ssibility of evidence in a motion in

limne, a contenporaneous objection is required to preserve an

4 Kentucky Rul es of Evidence
5> KRE 103(d) provides:

Motions in linmne. A party may move the court
for a ruling in advance of trial on the adnission or
excl usion of evidence. The court may rule on such a
notion in advance of trial or may defer a decision on
adm ssibility until the evidence is offered at trial
A nmotion in limne resolved by order of record is
sufficient to preserve error for appellate review.
Nothing in this rule precludes the court from
reconsidering at trial any ruling nade on a notion in
i m ne.



obj ection to specific evidence which is later admitted.® Wen
O ficer Tolson testified, he stated that he had arrested Beavers
on an outstanding warrant for burglary in the second degree. He
then withdrew this statenent indicating that he did not
remenber, that the warrant nay have been issued for stolen
property. Beavers made no contenporaneous objection to Oficer
Tol son’s testinony. After Oficer Tolson was dism ssed, the
Conmonweal th rested its case, and the trial was recessed for
lunch. After the jury had left the courtroom the trial court,
sua sponte, expressed concern about O ficer Tolson’s statenent
t hat Beavers had been arrested for burglary. It was at this
time that Beavers first expressed any objection to Oficer
Tol son’ s testinony, saying then that he had not raised an
objection at the tinme because he did not wish to draw attention
toit. Simlarly, Beavers raised no objection to the
Commonweal th’s Attorney’s closing argunent that Beavers was the
person who stole the CD s.

Even though there is serious question as to whether
this issue was properly preserved, we nonetheless w |l address
this argunment and we conclude it is without nmerit. Wen an

i nproper statenent has been nmade, a court may adnoni sh the jury

6 Garland v. Commonweal th, 127 S.W3d 529, 541 (Ky. 2003) (citing Tucker v.
Conmonweal th, 916 S.W2d 181, 183 (Ky. 1996)).




to disregard that statement.’ Since juries are presumed to
follow adnmonitions fromthe trial court, adnonitions generally
cure any error.?8

There are only two circunstances in which

the presunptive efficacy of an adnonition

falters: (1) when there is an overwhel m ng

probability that the jury will be unable to

follow the court's adnonition and there is a

strong likelihood that the effect of the

i nadm ssi bl e evi dence woul d be devastati ng

to the defendant, . . . or (2) when the

guestion was asked wi thout a factual basis

and was “inflammtory” or “highly

prejudicial” [citations onitted].?®

After the lunch recess, the trial court determ ned
that O ficer Tolson’s statenment could be cured by an adnonition
to the jury by engaging in a “fiction.” The trial court then
adnoni shed the jury, saying that Oficer Tolson’s testinony that
Beavers was arrested on an outstanding warrant for burglary was
a “msstatenent.” The trial court instructed the jury that
Beavers was not on trial for burglary, but had been charged only
Wi th receiving stolen property, and that there was no separate

burgl ary charge for which Beavers had been arrested. W

conclude that any prejudice resulting from O ficer Tolson's

" Price v. Conmmonweal th, 59 S.W3d 878, 881 (Ky. 2001) (citing Knuckles v.
Commonweal th, 261 S.W2d 667, 671 (Ky. 1953)).

8 Johnson v. Conmonweal th, 105 S. W 3d 430, 441 (Ky. 2003).

® Johnson, 105 S.W3d at 441.



testinmony that Beavers was arrested for burglary was
sufficiently cured by the trial court’s adnonition to the jury.

Beavers al so argues that the trial court erred by
all owi ng the Commonwealth to introduce evidence that Beavers was
the person who broke into Adans’s hone and stole the CD's “by
arguing that ‘evidence’ in his closing statenment to the jury[,]”
and that the Commonweal th’s Attorney’s closing argunent that
Beavers stole the CD s was prosecutorial msconduct, because it
had “flagrant influence over the jury.” A prosecutor is
permtted is his closing argunent to “draw all reasonabl e
i nferences fromthe evidence and propound his explanation of the
evi dence and why it supports a finding of guilt.”?0

In his closing argunment, the Commonweal th’s Attorney
did not make any reference to evidence not presented at trial,
and he did not represent to the jury that he had any personal
knowl edge that Beavers had conmitted the burglary. The
Commonweal th’s Attorney nerely argued that due to the short
period of tinme between the burglary and Beavers's attenpt to
sell the CD's, he “probably” was the person who stole them
However, the Conmonwealth’s Attorney was clear that the jury
could find Beavers guilty of know ngly receiving stolen property

wi thout finding that he had stolen the CD's. W conclude that

10 Tammre v. Commonweal th, 973 S.W2d 13, 39 (Ky. 1998). See al so Maxie v.
Conmonweal th, 82 S.W3d 860, 866 (Ky. 2002).




t he Commonweal th’s Attorney sinply argued reasonabl e i nferences
fromthe evidence and that his argunent was within the bounds of
a proper closing argunent.

Thus, Beavers’'s first claimis without nerit because
the trial court properly adnonished the jury regarding Oficer
Tol son’ s testinony, and because the Commonwealth’s Attorney’s
argunment that Beavers was nore than |ikely the person who stole
the CDs was within the proper bounds of a closing argunent.
Accordingly, there was no violation of KRE 404(c) and the
Commonweal th’s Attorney’s closing argunent was proper.

Beavers al so argues that the trial court should have
granted his notion for a mstrial based on Oficer Tolson's
testinmony that Beavers was arrested for burglary. Wile the
Commonweal th argues that the issue is not preserved, in |light of

the trial court’s raising of the issue sua sponte, we wl|

address the issue on its nerits.

Once O ficer Tolson’s testinony was concl uded, the
Commonweal th rested its case. After the jury left the
courtroom the trial court expressed concern over Oficer
Tol son’ s statenent that Beavers had been arrested for burglary.
Beavers then asked for a mstrial based on that statenent,
arguing that the statenent would influence the jury to convict
hi m based on the burglary, and not on receiving stolen property,

and that an adnmoni shnent woul d not cure the error. The tria



court denied the notion, and adnoni shed the jury that O ficer
Tol son’ s testinony that Beavers was arrested on a warrant for
burglary was a “m sstatenent,” and that there was no additiona
char ge agai nst Beavers.

Atrial court’s decision to deny a notion for a
mstrial will not be disturbed absent a manifest error or an
abuse of discretion.* Furthernore, “a mistrial is an extrene
remedy and should be resorted to only when there is a
fundanental defect in the proceedings which will result in a

n 12

mani f est injustice[,] and “[t]he record nust reveal a manifest

necessity for a mstrial before such an extraordi nary renedy

will be granted.”?®®

Agai n, when determnm ning whether the
present nent of inadm ssible evidence warrants a mstrial, an
adnonition to the jury is presuned to cure any error, unless
there is an overwhel ming probability that the jury wll be
unable to follow the adnonition and there is a strong
possibility that the inadm ssible evidence will be devastating
to the defendant’s case. In this case, Oficer Tolson's

statenment that Beavers was arrested for burglary does not rise

to the level of a fundanental defect in the proceedi ngs, and no

1 Guld v. Charlton Co. Inc., 929 S.W2d 734, 741 (Ky. 1996).

12 |d. at 738.
13 Maxie, 82 S.W3d at 863.

Johnson, 105 S.W3d at 441. See also Gould, 929 S.W2d at 740.
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mani fest injustice resulted.® Nor is there a probability that
the statenment was devastating to Beavers’'s case, considering the
fact that O ficer Tolson withdrew his testinony on the stand.
Furt hernore, we conclude that the adnonition given by the trial
court was sufficient to cure any error. Therefore, the tria
court did not err in denying Beavers’s notion for a mstrial.

Third, Beavers argues that his notion for a directed
verdi ct of acquittal should have been granted. Beavers
contended that the evidence was insufficient to prove beyond a
reasonabl e doubt that the CD s which Beavers tried to sell were
in fact the sane CD's that were stolen from Adans’s hone. In
addi ti on, Beavers now argues that the evidence was insufficient
to prove beyond a reasonabl e doubt that the CD s were val ued at
over $300.00. Because sufficient evidence was presented to
prove both of these elenents of the charge, neither argunent has
merit.

Adans testified that the CD towers taken from her hone
contained over 300 CD's at the tinme they were stolen. She
estimated the average cost of the CD's to be between $12.99 and
$21. 00- $22. 00 each, and clainmed the CD s were in good condition.
Adans al so testified that the CD towers were val ued at between

$20. 00 and $30. 00 each. Adans testified that when she went to

15 Gould, 929 S.w2d at 738.

-11-



CD Warehouse on the day the CD s were stolen, she identified a
nunber of CD s on the counter as bel onging to her.

Wi |l e Adans was on the witness stand, the Commonweal th
introduced Exhibit #1, a box which contained the 83 CD s that
had been recovered from CD Warehouse. Adans testified that al
the CD's in the box belonged to her. The Commonweal th then
i ntroduced Exhibit #2, a list prepared by Adans whi ch showed 285
CD s that she testified had been stolen. Adans also testified
that there could be between 80 and 100 additional CD s which
were stolen that she had been unable to list. Sone of the CD s
in Cormonweal th’s Exhibit #1 were on the list, and others were
not .

Next, Correll testified and identified Beavers as the
person who had brought two CD towers containing 250 to 350 CD' s
into CD Warehouse on June 15, 2003. Correll stated that he had
pur chased approxi mately one-third of those CD s from Beavers.
Correll said he had determ ned the price he would pay for a CD
based on the condition of the CD, how popular the CD in question
was, and how many of the particular CD the store already had in
stock. Correll testified that the CD s which Beavers brought
into the store were in good or very good condition.

The test for granting a directed verdict of acquittal

is well-established:

-12-



“On notion for directed verdict, the
trial court nust draw all fair and
reasonabl e i nferences fromthe evidence in
favor of the Conmonwealth. |If the evidence
is sufficient to induce a reasonable juror
to believe beyond a reasonabl e doubt that
the defendant is guilty, a directed verdict
shoul d not be given. For the purpose of
ruling on the notion, the trial court nust
assunme that the evidence for the
Commonweal th is true, but reserving to the
jury questions as to the credibility and
wei ght to be given to such testinony.”

On appellate review, the test of a

directed verdict is, if under the evidence

as a whole, it would be clearly unreasonable

for a jury to find guilt, only then the

defendant is entitled to a directed verdict

of acquittal.?®

From t he evi dence presented at trial, a juror could
have reasonably believed Adans’s testinony that the 83 CD s
i ntroduced in Commonweal th’s Exhibit #1, which Beavers sold to
CD War ehouse, had been stolen fromher hone. Furthernore, the
jury had adequate testinony fromboth Adans and Correll to
enable themto reasonably determ ne that the CD s and CD towers
were worth nore than $300.00 at the tine they were in Beaver’s
possession. After drawing all fair and reasonabl e inferences
fromthe evidence in favor of the Conmonweal th, we concl ude the

evi dence was sufficient for a juror to find Beavers guilty

beyond a reasonabl e doubt. Accordingly, the trial court

1 Commonweal th v. Benham 816 S.W2d 186, 187 (Ky. 1991) (citing Commonweal t h
v. Sawhill, 660 S.W2d 3 (Ky. 1983)).
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properly deni ed Beavers’s notion for a directed verdict of
acquittal.

Fourth, Beavers argues that the Commonweal th’s
Attorney commtted flagrant m sconduct in his closing argunent
when he submtted that defense counsel would have the jury
believe that Adans was |ying. The Commonwealth’s Attorney said
“what the defense attorney is asking you to believe is that
Patricia Adans cane in this roomand |lied to you under oath[.]”
Beavers objected and told the trial court in a bench conference
that he had not said that Adans was |ying, and that he had not
tried to i npeach her credibility. The Comonwealth’s Attorney
t hen poi nted out that Beavers had questi oned Adans’ s testinony
that the CD s taken from CD Warehouse were, in fact, hers. He
argued that defense counsel had opined to the jury that the
reason sone of the CD s taken from CD Warehouse were not on
Adans’s |ist was because she had “junped to concl usions,” and
that she did not own sone of the CD s taken from CD Warehouse.
The trial court overrul ed Beavers's objection, and the
Commonweal th’s Attorney proceeded with his closing argunent.

As we have already stated, a prosecutor may draw all
reasonabl e i nferences fromthe evidence, and may present his

interpretation of the evidence and why it supports a finding of
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gui lt.?

In addition, he may nake reasonabl e argunent in
response to matters raised by the defense.'® Beavers’s argunent
t hat Adans had not owned all of the CD s taken from CD War ehouse
was an attenpt to discredit her testinony, whether inplying she
was lying or sinply m staken. The Commonwealth’s Attorney’s
response was reasonable in addressing the defense’s contention
that Adans was incorrect in her testinony, and we find no error
inthe trial court’s denial of the objection. The
Commonweal th’s Attorney’ s argunent was proper and did not
constitute prosecutorial m sconduct.

Finally, Beavers argues that the cunul ative effect of
t he above errors require reversal. Since we have not found any
basis for the errors clained by Beavers, this claimalso | acks
merit.

Based on the foregoing reasons, the judgnment of
convi ction and sentence of the Fayette G rcuit Court is

af firned.

ALL CONCUR

7 Tamme, 973 S.W2d at 39; Maxie, 82 S.W3d at 866.

8 Hunt v. Cormonweal th, 466 S.W2d 957, 959 (Ky. 1971).

-15-



BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:

John Ranpul | a Gregory D. Stunbo
Lexi ngt on, Kentucky Att orney GCeneral

Wn Robert Long, Jr.

Assi stant Attorney Ceneral
Frankfort, Kentucky

-16-



