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BEFORE: COMBS, CHI EF JUDGE; HENRY AND TACKETT, JUDGES.

COVBS, CHH EF JUDGE: John T. d over appeals from an order of
March 25, 2004, of the Whitley Crcuit Court that denied his
motion filed pursuant to ROr! 11.42 to vacate, set aside, or
correct the final judgnment and sentence of inprisonnent as well

as his notion for a newtrial filed pursuant to the provisions

! Kentucky Rules of Crimnal Procedure.



of CR® 60.02. Finding no error in the decision of the trial
court concerning either notion, we affirm

Fol l owi ng his conviction on charges of nurder,
robbery, and arson, dover directly appeal ed his sentence to the
Suprene Court of Kentucky. W quote the pertinent facts of this
case fromits unani nous opinion affirmng the conviction and
sentence as foll ows:

On the norning of May 27, 1998, the police
and fire departnments responded to a fire at
the honme of Alice Sumer where a nunber of
small fires had been set . . . . As the
fire departnment put out the fires, Kentucky
State Police Detective Colan Harrell

di scovered the body of Ms. Sumer |ying on
the bed in one of the bedroons. Her hands
and feet had been “hog tied,” and she had
been stabbed nmultiple times in the head and
chest.® Appellant, age fifteen at the tine,
and his friend, Cifford Taylor, age

ei ghteen, were present at the scene that
norni ng “hel ping” to extinguish the fire.

2 Kentucky Rules of Civil Procedure.

S At trial, the Comonweal th’s Associate Chief Medical Exam ner described his
findings as follows:

| opened this [zipper disaster pouch (body
bag)] nyself to discover the body of a
partially burned, elderly white female.

She was clad in one nightshirt and a pair
of white panties. Her extremties were
behi nd her; her upper extremties were
behi nd her, sonmewhat in this fashion behind
her back, flexed at the elbow. | noticed an
aromati ¢ odor that perneated the disaster
pouch in the clothing. She had skin
sl ippage, which is very comonly seen
whenever an accel erant or hydrocarbon
conpound such as gasoline or rel ated
conmpound is put on the skin. There was
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bl ack sooty material around the upper
extremties and | ower extremties as well as
around her nose, and she was bound in a
conplex ligature .

*x * * % *

| found . . . . blunt force injuries of the
head with at | east two di screet | acerations.
There were . . . a total of 34 stab

sounds of the head, chest, back, and
abdonen.

*x * * * *

The first wound that | described was to the
upper part of the right ear that extended

t hrough the ear and into the scalp. The
second was on the right tenporal scalp.

The third was i mredi ately behind the
external ear hole of the right ear. The
fourth was in the right tenporal parietal
scal p.

*x * * % *

These were wounds that | nunbered 5 through
16, so those are 11 wounds in all (to the
chest and abdonen), consisting of nmainly
vertically oriented stab wounds clustered in
t hat area

In the back area were an additional 18 stab
wounds clustered in an area . . . extending
fromthe right shoul der bl ade area to the

m d- back and fromthe | eft shoul der bl ade
area to the md-back and fromthe |eft

shoul der bl ade area on over towards the
right. . . . Defects 28 through 33 were
roughly circul ar, which indicates sone

[twi sting] notion of the knife or notion of
the body as the stabs occurred.



Pol i ce suspicion soon focused on the two
boys, and the police asked [d over’ s]

not her, Gil Loy, for perm ssion to
interview [ 3 over] at the courthouse. Both
[ A over] and Tayl or were questioned by
police on May 27, 1998, and both told police
t hat they believed the crinme had been
commtted by Kenny Frye and Steven Liszka
who were both sixteen years of age at the
time. After [G@over] and Tayl or nmade their
statenments, they were rel eased, and the
police proceeded to arrest Frye and Liszka.
Based upon statenents nmade by Kenny Frye,
the police then arrested [d over] and Tayl or
on May 28, 1998. A detention hearing was
hel d, and G over was ordered detai ned.

Police interviewed Taylor again on May 28,
1998. During this interview, Taylor
admtted his and [d over’s] involvenment in
the crime but continued to say that Frye and
Li szka were al so involved. According to
Tayl or, Frye and [G over] killed Ms. Sumer.
On August 5, 1998, [G over] was transferred
fromjuvenile court to circuit court to be
tried as an adult. The cases agai nst Frye
and Liszka were al so transferred.

Prior to trial, Taylor entered into a plea
agreenent in which he agreed to testify
agai nst [G over] in exchange for a sentence
of life without parole for twenty-five
years. Also, prior to trial, Taylor
exonerated Frye and Liszka of al

i nvolvenent in the crine. He stated that he
and [ over] were the only ones invol ved.
Thus, the charges agai nst Liszka were
dropped whil e the charges agai nst Frye were
amended to facilitation, and his case was
remanded to juvenile court.

At trial, Taylor testified that he and

[ over] broke into Ms. Summer’s house,
killed her, set the house on fire, and took
the itens they had stolen into the woods and
hid them . . . [Aover] was convicted of
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nmurder, first-degree robbery and first-

degree arson. He was sentenced to life

W t hout parole for twenty-five years for

nmurder, ten years for robbery and twenty

years for arson
Suprene Court of Kentucky Case No. 2000- SC-0664- MR, rendered
August 22, 2002, Not To Be Published, at 1-3.

On February 12, 2004, while represented by the
Department of Public Advocacy, dover filed a notion to vacate,
set aside, or correct his sentence pursuant to RCr 11.42* as well
as a notion for new trial pursuant to the provisions of CR
60.02. On March 5, 2004, dover filed a notion requesting the
trial court to grant his notions or -- in the alternative -- to
grant his request for an evidentiary hearing on the clains. On
March 11, 2004, the Commonwealth filed its objections to
G over’s notions for relief. In a conprehensive witten order,
the trial court denied Gover’s notions on March 25, 2004,
wi t hout hol ding an evidentiary hearing. This appeal followed.

On appeal, dover argues: (1) that trial counsel was
ineffective for failing to call an alibi wtness; (2) that
counsel was ineffective for failing to investigate fully his
nmental state and by presenting damagi ng nental health expert

testinmony during the penalty phase of trial; and (3) that the

trial court erred by failing to grant his request for a new

4 This notion is absent fromthe trial court record, but a copy was attached
to the appellant’s brief.



trial based on the Conmonweal th’s presentation of the perjured
testinony of difford Tayl or.

In conjunction with these alleged errors, d over
contends that the trial court also erred in failing to conduct
an evidentiary hearing on these clains. A npvant is not
entitled to an evidentiary hearing on an RCr 11.42 notion unless
there is an issue of fact that cannot be determ ned on the face

of the record. Stanford v. Comonweal th, 854 S.W2d 742 (Ky.

1993). However, we have exam ned the record carefully and have
determ ned that G over’s allegations of inadequate
representation by counsel are refuted on the face of the record.
Consequently, the trial court did not err by denying his notion
for relief wthout conducting an evidentiary hearing.

In order to establish a claimof ineffective
assi stance of counsel, a novant nust satisfy a two-part test
showi ng both that counsel’s performnce was deficient and that
the deficiency caused actual prejudice to the defendant by
produci ng a proceedi ng that was fundanmentally unfair and

resulted in an ultimately unreliable result. Strickland v.

Washi ngton, 466 U. S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984);

Commonweal th v. Tanmme, 83 S.W3d 465 (Ky. 2002). The novant

bears the burden of overcomi ng a strong presunption that
counsel s assistance was constitutionally sufficient or that

under the circunstances counsel’s action m ght have been
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considered legitimate “trial strategy.” Strickland, 466 U S. at

689; Sanborn v. Commonweal th, 975 S. W 2d 905 (Ky. 1998).

An appellate court nust be highly deferential in
review ng the performance of defense counsel and should avoid
second- guessi ng counsel’s deci sions based on hindsi ght. Hai ght

v. Commonweal th, 41 S.W3d 436 (Ky. 2001). |In assessing defense

counsel s performance, our standard is whether the alleged acts
or om ssions were outside the wi de range of prevailing
pr of essi onal norns based on an objective standard of

reasonabl eness. Strickland, 466 U S. at 688-89. “A defendant

is not guaranteed errorless counsel. . . .” Sanborn v.

Commonweal th, 975 S.W2d 905, 911 (quoting MQueen v.

Commonweal th, 949 S W2d 70 (Ky. 1997). In order to establish

actual prejudice, a novant nust show a reasonable probability
that the outconme of the proceedi ng woul d have been different or
that it was rendered fundanmentally unfair and unreliable as a

result of the alleged deficiency. Strickland, 466 U S. at 694.

When the novant is convicted in a jury trial, a reasonable
probability is deened to be a probability sufficient to
under m ne confidence in the outcone of the proceedings in |ight
of the totality of the evidence before the jury. |d.

G over argues first that his defense counsel was
ineffective for failing to present the testinony of an ali bi

wi t ness, Donal d McFadden, of Southern Tel ephone Conpany, the
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agency responsible for nonitoring transmtter signal problens
for individuals who are incarcerated at honme. dd over
specifically indicates that McFadden woul d have testified that
G over was under home incarceration by order of the Wiitley
District Court for an unrelated offense at the tinme of the
mur der -robbery; that he was required to wear a transmtter
around his ankle to track his location; and that he was under
the surveillance of Central Inmate Monitoring on the date in
guesti on.

According to d over, MFadden had explained to a
defense teamtrial investigator the nature of the operation of a
transmtter: namely, that a nonitoring station would be alerted
if an inmate’s transmtter were taken beyond a certain range.
If the transmtter did not conme back inside range within a few
m nutes, the nonitoring station notified MFadden, who woul d
then attenpt to make contact with the individual subject to hone
i ncarceration. MFadden indicated that the transmtter had a
normal range of approximtely 150 feet froma nonitoring unit
pl aced at the inmate’s hone depending on various conditions.
The Departnent of Advocacy represented in its brief to this
Court that its post-conviction investigator neasured
approxi mately 250 feet between G over’s residence and the scene

of the crine.



G over contends that if MFadden had been called as a
W t ness, he woul d have described to the jury the results of two
tests of the nonitoring systemthat were conducted shortly
before Aover’'s arrest. During the first test, MFadden
escorted 3 over to the scene of the crine where they renai ned
for ten mnutes. The transmtter was not detected as bei ng out
of range at any point during this period. During the second
test, MFadden renoved the transmtter from d over’s ankle and
left it at the scene of the crine for one hour. After a period
of seventeen mnutes, the systemindicated that the transmtter
was out of range. d over notes that a nonitoring systemreport
indicated that his transmtter was within acceptable range until
8:18 a.m on May 27, 1998. He believes that MFadden’s
testimony woul d have provided the jury with reasonabl e doubt as
to his participation in the crinmes charged and that counsel’s
failure to call himto the stand anobunted to ineffective
assi stance. W di sagree.

Def ense counsel m ght have reasonably concl uded t hat
McFadden’ s testinmony was not particularly supportive of 3 over’s
alibi for several reasons: the inherent inaccuracies in the
nmonitoring system the proximty of the crinme scene to Gover’s
resi dence, and the erratic results of McFadden s test of the
noni toring equi pnent. (MFadden told investigators that before

he conducted any test of the equiprment, he first had to | ocate
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and retrieve part of the nonitoring systemfromthe Kentucky
State Police. He then had to re-establish a connection with the
nonitoring site.)

Counsel had to weigh any arguabl e benefit of this
testinony against the certainty that its adm ssion would have
alerted the jury to the fact that d over had been charged and
sentenced to hone incarceration with respect to anot her offense
in another case; that dover had admtted to tanpering with the
ankl e nonitor; and that he had been detected as being out of
range during the period of surveillance with sone regularity.
Counsel could have elected to pursue a strategy ainmed at sparing
i nnuendoes as to G over’s character and at attacking instead the
veracity of the only eyewitness, difford Tayl or, who woul d have
been particularly susceptible to a death penalty but for his
incrimnating testinony agai nst d over. Defense counse
skillfully illustrated this reality to the jury.

Def ense counsel nust be accorded broad discretion in
trying a case -- especially with regard to trial strategy and
tactics. Under this criterion, counsel’s decision to refrain
fromcalling MFadden did not fall outside the w de range of
prof essional |y conpetent assistance and did not necessarily or
potentially result in any actual prejudice to G over’s defense.
Consequently, dover has failed to denonstrate entitlenent to

the relief sought.
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Next, G over argues that defense counsel was
ineffective for failing to present neaningful mtigation
evi dence during the penalty phase of trial. He clains that his
counsel proved ineffective by calling Dr. David Finke, a
licensed clinical psychologist, to testify regarding his nental
heal th eval uation. d over contends that his counsel should have
relied instead upon the testinony of Dr. John P. MG egor, who
woul d have offered a nore synpathetic characterization of the
defendant. {d over describes the results of the psychol ogi cal
eval uati ons undertaken by the two experts as being vastly
different. He contends that Dr. Finke's testinony proved nuch
nore hel pful to the Conmmonwealth than it was for his defense and
t hat counsel should have called Dr. MG egor or consulted with
yet anot her nental health expert.

We have reviewed the reports prepared by each of the
mental health experts identified by dover. At best, we have
determ ned that they provided scant information or anmunition
for defense counsel. Dr. McGegor’'s report and eval uation
indicate an early and prol onged use of prescription drugs,
mari j uana, and al cohol; violent behavioral problens; and a
noteworthy juvenile record. The report indicates that
information favorable to G over was derived fromhis relatives
and that malingering during the evaluation could not be rul ed

out. A diagnhosis of mld nmental retardati on was provisiona
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since the validity of the cognitive evaluati on was uncertain and
seenmed to be contradictory in light of his adequate academ c
performance. Additionally, the results of the nmental evaluation
wer e possi bly questionabl e because d over “sinply was not
wlling to provide nmuch useful information about hinself”
(Report at 6); that “he wants to gain attention and favor of
others not only by presenting hinself in an attractive |ight,
but al so by exposing his enotional distress” (Report at 7); and
finally that the report was ot herw se inconplete.

On the other hand, Dr. Finke s report confirmnmed that
G over appeared to present hinself in a way that woul d make him
seem nore psychol ogi cally disturbed, indicating that G over
suffered wth intermttent explosive disorder. However, it also
suggested that d over could be successfully treated for the
condition and could ultimately beconme a productive nenber of
soci ety.

Many reasons could interact to cause counsel to cal
or not to call one witness rather than another. As noted in

Dorton v. Commonweal th, 433 S.W2d 117, 118(Ky. 1968),

this court absolutely will not turn back the
clock and retry cases in an effort to second
guess what counsel shoul d have or shoul d not
have done at the tinme. . . . [The appellant]
is not entitled to try the court and his

| awyer and the | aw.
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We cannot concl ude that counsel’s decision to call Dr. Finke
rather than Dr. McGegor during the penalty phase of the
proceedi ngs fell outside the w de range of professionally

conpet ent assistance. d over has not net his burden of
denonstrating that there is a reasonable |ikelihood that
testimony from another nmental health expert would necessarily
have changed the outcone of the proceeding. He has not given
any proof that he knows of a specific expert who would be
wlling or able to testify in a manner hel pful to the defense;
nor |l ess has he alluded as to the content of such testinony. He
has utterly failed to denonstrate any basis for his claimthat
counsel s performance was i nadequate on this basis. W are
persuaded that G over received a fundanentally fair trial and
that the trial court did not err by denying his RCr 11.42 notion
for relief.

A over last argues that the trial court erred in
failing to grant his CR 60.02 notion for a newtrial. He
contends that he is entitled to a new trial because Cifford
Tayl or recanted his testinony that G over participated in the
crimes commtted against Ms. Summer. Nearly five years after he
first inplicated G over and nore than two years after G over’s
conviction, the trial court ruled that Taylor’s statenent
contradicting his previous testinony was not sufficient to

entitle Aover to a newtrial. Taylor recanted his testinony by
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way of an affidavit filed March 20, 2003. That ruling is

revi ewabl e under a standard of abuse of discretion. Averitte v.

Huchi nson, 420 S.W2d 581 (Ky. 1967).

In denying relief pursuant to CR 60.02, the trial
court explained the basis of its disbelief of Taylor’s statenent
recanting as foll ows:

On January 10, 2001, difford Johnny Tayl or
appeared before the Court and changed his
plea fromone of not guilty to one of
guilty. This Court asked hi munder oath
about the events surrounding Ms. Sumer’s
(sic) death, the robbery and the arson. At
that tinme, in summary, Cifford Johnny
Tayl or swore to the Court that John d over
killed Ms. Sumer and that he partici pated
with himin the nurder, robbery and arson,
that Frye nor Liska (sic) had been present
nor participated in these events.

Adifford Johnny Taylor later testified in
the trial of John G over in the sane fashion
and was subjected to an intense cross-

exam nation. He did not waiver in his

t esti nony.

Sonetinme later Taylor testified before this
Court as a result of a Motion to Dismss the
charges agai nst John dover’s nother. The
Commonweal th indicated that Taylor was the
only one who could Iink her to these crines.
He testified she was not invol ved.

As a result of Taylor’s testinony, the
charges agai nst Liska (sic) and Frye were
either dismssed in their entirety or
remanded to Juvenile Court for further
proceedi ngs. The charges against [3 over’s
not her] were di sm ssed.
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Now this Court has Taylor’s affidavit in
whi ch he attenpts to recant his testinony
before it.

This Court had the opportunity to observe
M. Taylor and to talk to himduring his
vari ous appearances before him

I am convi nced w thout question that the
statenments he gave to ne during his guilty
plea, his testinony at the trial of John
A over, and his testinony about the non-

i nvol venent of Liska (sic), Frye and
[@over’s nother] were true. | do not
believe the story that appears four years
later in his affidavit is true.

I f the Defendant desired to absol ve John

d over, he woul d have done so when he

absol ved Lizka (sic), Frye and John d over’s
not her .

Order at 2-3. The court also cited Anderson v. Buchanan, 168

S.W2d 48, 53 (Ky. 1943), for the proposition that a statenent
of atrial witness recanting “is no nore binding that his fornmer
[testinony]” and does not -- without nore -- warrant a new

trial. See also Hensley v. Commonweal th, 488 S.W2d 338 (Ky.

1972) (a sworn statenent recanting previous testinony -- even
froma vital witness -- is not reliable, should be afforded
l[ittle weight, and is not sufficient to entitle the appellant to
a newtrial). The trial court did not find Taylor’s recanted
statenent credible. W cannot find any basis to concl ude that
the court abused its discretion by denying the relief requested.

The order of the Wiitley Crcuit Court is affirned.
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ALL CONCUR.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Amy E. Robi nson Gregory D. Stunbo
Assi stant Public Advocate Attorney CGeneral of Kentucky

Frankfort, Kentucky
Gregory C. Fuchs

Assi stant Attorney Ceneral
Frankfort, Kentucky
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