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BEFORE: GUI DUGLI, MANULTY, AND M NTON, JUDGES.

McANULTY, JUDGE: In this case, Laboratory Corporation of
America (LabCorp) seeks review under the Kentucky Model
Procurenment Code (KMPC) of the forner Cabinet for Famlies and

Children’s decision to award the contract for statew de genetic



testing services for the 2004 fiscal year to Paternity Testing
Corporation (PTC). As characterized by LabCorp, this case is
about the arbitrary and capricious award to a non-responsive,
non-r esponsi bl e bi dder that sought to cover its inexperience by
m srepresenting its qualifications in its bid. LabCorp
presented evidence in support of its claimin a bid protest
before the state agency charged wi th deci di ng such protests;
however, the agency denied any relief under the protest. Upon
review, the trial court concluded that LabCorp did not have
standing to seek judicial review because it had not all eged
fraud, collusion, dishonesty or political patronage. Wile we
di sagree with the trial court’s conclusion as to standing, we
nonet hel ess affirmthe result for reasons di scussed bel ow

The Commonweal t h of Kentucky, by and through the
Cabinet for Health and Family Services (the Health Cabinet,
formerly known as the Cabinet for Famlies and Children),
contracts with third-party vendors for genetic testing to
establish paternity. The KMPC governs purchasing by the
Commonweal th. See Kentucky Revised Statutes (KRS) Chapter 45A.
So the KMPC is applicable to the Health Cabinet’s solicitation
for bidders for the genetic testing contract (the contract) at
issue in this case.

In April of 2003, in accordance with KRS 45A. 695, the

Heal t h Cabi net issued a Request for Proposals (RFP) for the
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contract, which was to begin July 1, 2003, and conti nue one
fiscal year through June, 2004. The 25-page RFP detailed the
description of services required; the informati on and data
required; the relative inportance of the particul ar
qualifications; the deadline and proper form of response; and
all necessary attachments. As part of the description of
services required, the Health Cabinet established ten vendor
requirenents. The follow ng statenment prefaced the ten
enunerated requirenents: “To be eligible to submt a bid,
Vendor shall neet the followng criteria.” Vendor Requirenent
10, the primary source of contention in LabCorp’ s appeal,
states: “Mist have tested a m ni mum of 15,000 cases in
paternity within the |ast cal endar year.” The vendor was al so
to provide supporting docunentation that it met this vendor
requirenent.

Once the vendors submtted their bid proposals, a
review conmmttee was to eval uate each proposal using a consensus
eval uati on net hodol ogy. The evaluators were to assign a
possi bl e score for ten specified criteria, and the bid would be
awar ded to the vendor achieving the highest score.

LabCorp, PTC, and two ot her bidders submtted bid
packages in response to the RFP. The Heal th Cabi net awarded the
contract to PTC and notified the other bidders that they had not

been sel ected. Less than two weeks after receiving the
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notification that it had not been selected, LabCorp filed a bid
prot est under KRS 45A. 285.

Wil e the protest was pendi ng, LabCorp nade an open
records request under KRS 61.872 to the Heal th Cabi net and the
Fi nance and Adm ni stration Cabi net (the Fi nance Cabi net) seeking
the eval uation of bids and the bid docunents submtted by the
ot her bi dders.

Four nmonths after LabCorp filed its protest, the
secretary of the Finance Cabinet issued a letter denying
LabCorp’s protest. Two nonths later, LabCorp received the
records it had requested in its open records request. After
reviewi ng the bid docunents and the eval uators’ score sheets,
LabCorp fil ed another protest through its attorneys.

In support of its second protest, LabCorp alleged that
PTC did not neet Vendor Requirenent 10. Additionally, LabCorp
did not believe that PTC s proposal justified the contract award
because the proposal denonstrated that, in addition to the
m ni mum case requirenment, PTC was not qualified for a nunber of
ot her reasons.

PTC s response that it met Vendor Requirenent 10 was
as follows: “PTC perfornmed approximately 39,844 tests in the
cal endar year of 2002.” As to the supporting docunentation that
it met this requirenment, PTC stated, “PTC performed testing on

approxi mately 40,000 individuals in 2002. PTC can provide a
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printout of all cases and case nunbers for further verification
upon request. Additional information is al so avail able upon
request.”

Two weeks after LabCorp filed its second protest, the
secretary of the Finance Cabinet issued a letter denying the
protest. LabCorp then filed a Verified Conpl aint and Request
for Injunctive Relief in the Franklin Grcuit Court. The tria
court conducted a hearing the foll ow ng day and denied LabCorp’s
nmotion for injunctive relief.

Inits conplaint, LabCorp alleged that PTC s bid was
i nadequat e and was non-responsive to the RFP. In particular,
PTC did not neet Vendor Requirenent 10 based on the paternity
i ndustry standard that a “case” customarily includes three
individuals to determ ne paternity -- one test of the child, one
test of the nother, and one test of the putative father. Based
on PTC s response, PTC was ineligible to make a bid.

In addition to PTC s ineligibility, LabCorp asserted
inits conplaint that the award to PTC was not supported by
substanti al evidence, and PTC s bid response contai ned fal se and
m sl eadi ng information. LabCorp clained that the consideration
of the PTC proposal by the Health Cabinet and/or the Finance
Cabi net and the contract award to PTC viol ated KRS 45A. 695, KRS
45A. 285 and KRS 45A.290. The consideration and award

constituted arbitrary and capricious action under the procedural
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and substantive due process clauses of the Kentucky Constitution
(Section 2) and the United States Constitution.

Less than one nonth after LabCorp filed its conplaint,
t he Finance Cabinet filed a notion for judgnent on the pleadings
partially on the grounds that LabCorp |acked standing. Two
nmonths |l ater, the trial court granted the notion and cited

Pendl eton Bros. Vending, Inc. v. Com Finance and Adm n.

Cabi net, 758 S.W2d 24 (Ky. 1988), in support of its ruling that
LabCorp’'s allegations did not rise to the |evel necessary to
establish standing for judicial review.

On the same day that the clerk entered the tria
court’s order and judgnent, LabCorp filed a notion for |eave to
file an anmended conplaint. In support of its notion, LabCorp
argued that the RFP defined “case” to include the nother, child
and father. This is consistent with the industry standard
definition of “case.” In addition, LabCorp sought to assert the
| egal position that the actions of the Cabinet in awarding the
contract to PTC was “in violation of statute,” and was
“arbitrary and capricious” under the Kentucky Constitution.
Finally, LabCorp believed that PTC s bid proposal contained
i ntentional and know ngly m sl eadi ng statenents that were
intended to cause the Health Cabinet to overlook the fact that
PTC was unqual i fied under the Health Cabinet’s vendor

requirenents.



The day after LabCorp filed the notion to anend its
conpl aint, LabCorp responded to the trial court’s order with its
first notion to alter, anmend or vacate. The trial court denied
the notion and affirned its earlier opinion and order. 1In so
doing, the trial court held that LabCorp’s new all egation of
di shonesty did not confer standing on LabCorp. And even if the
al l egation were valid, the contract woul d be voidable by the
Fi nance Cabi net agai nst PTC, but not void.

After the trial court ruled on LabCorp’s first notion
to alter, anmend or vacate, LabCorp filed another notion to
alter, anmend or vacate that ruling on the grounds that the tria

court msconstrued the holding and i nport of Pendl eton Bros..

The trial court stated that “[t] he di sagreenent between the
parties regarding the RFP' s technical terns does not confer
judicial review and denied LabCorp’s second notion to alter,
anmend or vacate. LabCorp appeals fromthis series of opinions
and orders.

LabCorp rai ses a nunber of argunents for our review
First, LabCorp addresses the facts that PTC has fulfilled its
contractual obligations for the fiscal year 2004, and the
genetic testing contract for the 2005 fiscal year was awarded to
a different vendor -- not LabCorp or PTC. LabCorp asserts that
the issue is not noot in spite of these facts because an actua

case or controversy exists and this issue is likely to recur.
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Second, LabCorp argues that this Court’s standard of
review is de novo because the trial court issued a judgnent on
t he pl eadi ngs.

Third, LabCorp argues that Pendl eton Bros. does not

limt standing for disappointed bidders to allegations

tantamount to fraud. Pendleton Bros. acknow edges that the KMPC

“changed the rules of the gane” of state purchasing by
“providing access not previously available to chall enge and
investigate the propriety of governnment purchasing contracts.”
Id. at 24. Accordingly, judicial reviewin this case furthers
the policies of the KMPC, which are set out in KRS 45A 010 and
i nclude (1) providing safeguards for the maintenance of a
procurenent systemof quality and integrity and (2) ensuring
fair and equitable treatnment of all people who deal with the
system And in admnistrative proceedi ngs such as this one,
“[t]he supremacy of | aw demands that there shall be opportunity
to have sone court deci de whether an erroneous rule of |aw was

appl i ed and whether the proceedings in which the facts were

adj udi cated was conducted regularly.” Humana of Kentucky, Inc.

v. NKC Hospitals, Inc., 751 S.W2d 369, 374 (Ky. 1988).

LabCorp argues that judicial review for disappointed bidders
mai ntai ns the supremacy of the |aw
Fourth, LabCorp asserts that it has raised justiciable

clainms that the award to PTC and the denial of LabCorp’s



protests were arbitrary and capricious and contrary to law. In
particul ar, LabCorp contends that PTC shoul d have been

di squal i fied and not even eval uated because it failed to neet
the mandatory criteria of Vendor Requirenment 10. This

requi renment was not a nere technicality. And the dismssive
approach taken by the Health Cabinet, the Finance Cabi net and
the trial court was contrary to law. According to LabCorp, the

trial court relied on one line in Pendleton Bros.: “On the

ot her hand, every purchasing decision or alleged om ssion is not
subject to judicial oversight.” 1d. at 30. LabCorp asserts
t hat such reliance, however, swallowed the rule of the case.
Further, LabCorp’s fourth argunent asserts that it was
i nproper and contrary to law for the Finance Cabinet to rely on
its ex parte discussions with the contract’s purchasing officer
in denying LabCorp’s bid protest. Finally, LabCorp contends
t hat KRS 45A. 695(3) specifies that the RFP was to have provi ded
adequate notice of the type of information and data required of
each bidder. And any corrections or changes to the RFP were to
be made by a nodification. No such nodification of Vendor
Requi renment 10 was ever issued in this case.
Fifth, LabCorp argues that the trial court erred in
hol di ng that only the Commonweal th, and not LabCorp, could
assert a cl ai magainst PTC based on m srepresentati on and on

bei ng a non-responsi ve bidder. LabCorp alleges that PTC
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m srepresented its experience to give a false inpression in
order to mslead the Health Cabi net and obtain an advant age over
ot her bidders. Such m srepresentations subvert the purposes of
t he KMPC

Based on the above argunents, LabCorp desires this

Court to enforce the holding of Pendl eton Bros. by remandi ng

this case to the trial court for LabCorp to proceed for its bid
preparati on costs.

I n response, PTC argues that LabCorp’s cause of action
is noot, at least as to PTC. It is noot because PTC has
fulfilled its contractual obligations. |In addition, LabCorp has
never demanded any relief fromPTC in either its original or its
amended conpl aint. None of the exceptions to the nootness
doctrine apply in this case, and PTC should be dism ssed as a
party. Notwi thstanding this argunent, PTC argues that (1) the
trial court correctly applied the | egal standard for judgment on
the pl eadings; and (2) LabCorp has no standing to contest the
bid award on the basis of a disputed definition of a bid term

Robbi e Rudol ph (as Secretary for the Finance Cabi net)
and the Finance Cabinet filed a conbined response, which mrrors
t he fundanental argunents of PTC. They argue that the trial
court was correct in its determ nation that LabCorp did not have

standing. Alternatively, they argue that the issue is noot
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because the underlying case no | onger exists due to the
contract’s expiration on June 30, 2004.

Consistent with the argunents of the three other
appel | ees, the Health Cabi net contends that LabCorp’s cause of
action is noot. |In addition, the Health Cabi net addresses
several perceived inconsistencies in LabCorp’ s argunments on
appeal and reiterates that the Health Cabinet’s contract award
was not arbitrary, capricious or contrary to |aw

The threshol d question is whether the controversy over
the contract award in this case is noot. Considering LabCorp’s
argunent that it is entitled to judicial review because the
Heal t h Cabinet’s decision to award a contract to an unqualified
bi dder was arbitrary, capricious and contrary to |aw, we believe
that an actual case or controversy exists in spite of the
underlying contract’s expiration. The KMPC allows for bid
protests, and Kentucky |aw affords judicial review of
admnistrative actions if an award is arbitrary, capricious or
made in violation of the KMPC, as LabCorp alleges. See KRS

45A. 285(2) and Pendl eton Bros., 758 S.wW2d at 25, 28-29. The

matter is not noot.

We now turn to the issue of the proper standard of
review. As nmentioned above, we nust decide whether the contract
award to PTC by the Health Cabinet and as upheld by the Finance

Cabi net was arbitrary, capricious or contrary to the provisions
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of the KMPC. See id. See generally American Beauty Hones Corp.

v. Louisville and Jefferson County Pl anni ng and Zoni ng Comni n,

379 S.W2d 450, 456 (Ky. 1964) (“Basically, judicial review of
adm ni strative action is concerned with the question of
arbitrariness.”)

Under KRS 45A. 285, the KWMPC allows for an aggrieved
prospective bidder to file a protest with the secretary of the
Finance Cabinet. 1In its entirety, KRS 45A 285 is as follows:

(1) The secretary of the Finance and
Adm ni strati on Cabinet, or his
desi gnee, shall have authority to
deternmi ne protests and ot her
controversies of actual or prospective
bi dders or offerors in connection with
the solicitation or selection for award
of a contract.

(2) Any actual or prospective bidder,
of feror, or contractor who is aggrieved
in connection with the solicitation or
selection for award of a contract nay
file a protest with the secretary of
t he Fi nance and Adm ni stration Cabinet.
A protest or notice of other
controversy nust be filed pronptly and
in any event within two (2) cal endar
weeks after such aggrieved person knows
or shoul d have known of the facts
giving rise thereto. Al protests or
noti ces of other controversies nust be
in witing.

(3) The secretary of the Finance and
Adm ni stration Cabinet shall pronptly
issue a decision in witing. A copy of
t hat deci sion shall be mailed or
ot herw se furnished to the aggrieved
party and shall state the reasons for
t he action taken.
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(4) The decision by the secretary of the
Fi nance and Adm ni stration Cabi net
shall be final and concl usive.
Under the KMPC, any decision of any official or board
“appoi nted by the Commonweal th concerni ng any controversy
arising under, or in connection with, the solicitation or award
of a contract, shall be entitled to a presunption of correctness
and shall not be disturbed unless the decision was procured by
fraud or the findings of fact by such official . . . do not

support the decision.” KRS 45A. 280.

I n Pendl eton Bros., Kentucky’s highest court

determ ned that the KMPC provided “access not previously
avai l abl e to challenge and investigate the propriety of
gover nment purchasing contracts.” Specifically, the Pendl eton

Bros. court held that the KMPC had effected a statutory change

so that procurenent is now a regul ated adm ni strative procedure
subj ect to court challenge if the decision is contrary to |aw,
or arbitrary and capricious. See id. at 25. To aid in the
application of the court’s holding, however, it cautioned that
“every purchasing decision or alleged omssion is not subject to
judicial oversight.” 1d. at 30.

LabCorp alleged in its conplaint that the Health
Cabi net acted contrary to various provisions of the KMPC in
considering PTC s bid and in ultimately awardi ng the contract to

PTC. In addition, LabCorp asserted that the Health Cabi net and
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t he Fi nance Cabinet acted arbitrarily in denying its protest and
in failing to grant relief. As pleaded -- a procurenent
decision that was both contrary to law and arbitrary -- LabCorp
had standing to judicially chall enge the award of the contract
to PTC. But our analysis does not stop here as we now consi der
t he evidence in support of LabCorp’s claim

Turning to the facts of this case, LabCorp filed two
bid protests. It filed the first after its initial notification
that the Health Cabi net had awarded the contract to another
bi dder. Once LabCorp received PTC s bid proposal, it filed
anot her protest in which it alleged that PTC was unqualified
under the RFP' s Vendor Requirenent 10.

The secretary of the Finance Cabi net determ ned the
merits of LabCorp’s protests and denied both of them In the
secretary’s final determ nation, as to Vendor Requirenment 10, it
reasoned that the solicitation did not define the terns, “case”
or “test.” Although not defined in the solicitation, the
secretary found that the purchasing officer responsible for the
procurenent and for drafting the specifications intended that a
vendor rmnust have performed a m ni num of 15,000 tests, rather
t han 15,000 cases. And the secretary found that the purchasing
of ficer discussed and clarified this issue at the mandatory pre-

bid conference attended by all bidders, including LabCornp.
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On the issue of information ascertai ned and provi ded
at the mandatory pre-bid conference, the secretary found that
t he purchasing officer stated, in response to a bidder question,
that 19,039 tests were conpleted for the 2002 fiscal year. From
this nunber, the secretary reasoned as foll ows:

[A] requirenent that a vendor nust have

conpl eted 15,000 tests, rather than 15, 000

cases, would be in keeping with the agency’s

prior experience and requirenents. Since

the solicitation did not define “case” or

“test,” and particularly since the agency’s

intent was clarified at the aforenenti oned

mandat ory pre-bid conference, the agency

reasonably and justifiably relied on the

statenment that PTC had perforned

approxi mately 40,000 tests as neeting the

requi renents of the RFP

LabCorp seizes on the latter statenment that the term
was clarified at the pre-bid conference as evidence that a
nodi fication was warranted under adm nistrative regul ati ons
promul gated to carry out the KMPC. See 200 KAR 5:311. W do
not believe, however, that the failure to issue a nodification
was arbitrary, capricious or contrary to the law. It was not
unreasonabl e for the secretary to conclude that the purchasing
officer clarified a bid termand such clarification was in
keeping with the General Information Section of the RFP and did

not rise to the level of a nodification. See Section |V,

General Information 10 (“Any information supplied by the Cabinet
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in response to a prospective applicant’s questions nust be
supplied to all identified prospective applicants;”).

On appeal, LabCorp takes issue with the secretary’s
all eged reliance on ex parte comuni cations with the purchasing
officer. The record does not reflect that LabCorp ever
requested an adm ni strative hearing, which would have afforded
it an opportunity to call w tnesses and, perhaps nore
i mportantly, cross-exanm ne witnesses. As no party requested a
heari ng and no hearing was conducted, LabCorp will not be
permtted in this appeal to take issue with the secretary’s
reliance on the purchasing officer’s statenents of intent with
regard to ternms in Vendor Requirenent 10.

In summary, based on LabCorp’s argunents and evi dence
in support of its bid protest, the award in this case was not
made in violation of the provisions of the KMPC. But LabCorp
was entitled to judicial review based on that which it pl eaded
inits conplaint. The substance of LabCorp’ s claim however,
concerns an alternative interpretation of a bid term A large
nmeasure of discretion is to be afforded to a contracting officer
in a negotiated procurenent, and this Court, like the |ower
court and the secretary of the Finance Cabinet, is unwilling to
accept LabCorp’s interpretation over that of the contracting
of ficer absent a valid reason for doing so. LabCorp has

provi ded no such reason. Thus, while we disagree with the tria
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court’s conclusion as to standing, we affirmas to the result
reached by the trial court that this case was no nore than a
di sagreenent over a bid termthat was adequately addressed at
the admi nistrative |evel.

GUI DUGLI, JUDGE, CONCURS I N RESULT.

M NTON, JUDGE, CONCURS.
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