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BEFORE: DYCHE, HENRY, AND TACKETT, JUDGES.

TACKETT, JUDGE: Ricky Rich appeals froma judgnent of the
Russell Circuit Court convicting himof three counts of
possession of a controlled substance while in possession of a
firearmand one count of possession of a controlled substance
not in a proper container and sentencing himto el even years’
i mprisonment. He argues that the affidavit supporting the

search warrant which led to his arrest did not establish



probabl e cause and that the prosecutor should have been
di squalified due to a conflict of interest. W disagree and
affirmthe trial court’s decision.

The Russell Springs Police Departnent was receiving
conplaints fromarea residents that Rich and his girlfriend,
Lisa Neat, were selling controlled substances out of the hone he
shared with his brother, Roy. Roy, a bedfast paraplegic, and
Rich both had prescriptions for nedications which are consi dered
controll ed substances. |In January 2003, Sergeant Lee Smith was
ti pped of by a reliable confidential informant that Rich and
Neat had a large quantity of pills and beer at their residence
and that they were trafficking in these substances. Smth set
up surveillance and officers observed nunerous people arriving
at the Rich residence, neeting Rich or Neat in an outbuilding
and | eaving after a few mnutes. Based on this information, he
asked for a search warrant. O ficers executing the warrant
found several kinds of beer, whiskey, tequila, brandy, an
unl oaded .22 caliber rifle, and over 90 pill bottles. Sone of
the bottles were enpty and seven of them were prescribed to
peopl e who did not reside there. Six of the bottles contained
pills that are considered controlled substances. There also two
| oaded guns in the kitchen. There were several people present
at the residence at the time who were arrested along with Rich

and Neat .



Rich was indicted and charged with three counts of
trafficking in a controll ed substance while in possession of a
handgun, one count of possessing a controlled substance not in a
proper container and one count of bootlegging. The trial court
denied his notion to suppress the evidence against him On the
day of trial, Rich noved to disqualify the prosecutor for an
all eged conflict of interest, and the trial court denied this
notion as well. The jury acquitted R ch of bootl egging,
convicted himof the | esser charge of possession of a controlled
substance (three counts) and possession of a controlled
substance not in a proper container and recommended an el even-
year sentence. This appeal followed.

Rich argues that the trial court erroneously denied
hi s suppression notion, contending that the affidavit supporting
the search warrant | acked probable cause. He clains that the
information in the affidavit would not | ead a reasonabl e person
to believe that evidence of illegal activity would be di scovered
at the location to be searched. The pertinent part of the
affidavit reads as foll ows:

On January 4th, 2003 the affiant was told by

a confidential informant that at

approximately 10: 00 a.m on the norning of

January 3rd, 2003 the informant had observed

Ri cky Rich and Lisa Neat in possession of a

| arge quantity of Busch, Busch Light, and

ad MIwaukee beer, and a variety of

prescription pain pills, including valium

xanax, and hydrocodone pills, at the
previ ously described residence, which is
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under their control and managenent. The
informant further stated that both Lisa Neat
and Ricky Rich were illegally delivering and
selling al coholic beverages and prescription
pain pills to individuals, as well as
selling themat their residence. The
informant told the affiant that this
activity takes place daily, always during
dayl i ght hours, and al ways term nates at
4.30 p.m, wth no activity ever taking

pl ace after dark. The affiant states that
said confidential informant has nunerous
tinmes in the past provided accurate and
reliable information, and that information
provi ded by the confidential informant on
January 4th, 2003 was corroborated by
information received from ot her sources
regardi ng al coholic beverages and
prescription controlled substances being
possessed and sold by Ricky R ch and Lisa
Neat, and pertaining to their method of
operation. The information has further been
corroborated by the affiant, and ot her
nmenbers of the Russell Springs Police
Departnent, through i ndependent

i nvestigation.

Rich contends, since the al cohol was found in an outbuil ding
unattached to the house, the |anguage in the affidavit referring
to Rich and Neat selling illegal substances at their residence
was inaccurate. W note that prescription pill bottles, sone
enpty and sone contai ning controll ed substances, were found

i nside the house. Further, the search warrant specifically

i ncludes a request to search outbuil dings on the property, and

t hus includes the shed |ocated 50 to 150 feet away fromthe
house. R ch fails to establish that an affidavit describing
illegal activity at the residence provides insufficient nexus

bet ween the place to be searched and the illegal activity.
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Ri ch next contends that the informant’s tip was not
sufficiently corroborated and that Smth m srepresented the
nature of the corroboration in his affidavit. Smth stated that
he had corroborated the informant’s informati on by conducting
surveillance, along with Chief Joe Irvin and Assistant Chief
Jam e Rogers, the day received the tip from8:00 a.m to 3:30
p.m During that tinme period, the officers observed

[n]Junerous vehicles . . . arriving at and

| eaving the residence within a few m nutes
of their arrival. Said traffic being
indicative of illegal drug trafficking, and
the illegal sale of alcoholic beverages. 1In
addi ti on over the past two weeks the

af fiant, Assistant Chief Janm e Rogers, and
Chief Joe Irvin have all received
information from vari ous sources and
conplaints fromarea residents regarding the
illegal sale of controlled substances and

al coholic beverages at this residence. Both
Assi stant Chief Jam e Rogers and Chi ef Joe
Irvin have al so over the past year received
conplaints and information regardi ng the
illegal trafficking of drugs and al coholic
beverages at this residence by R cky Rich
and ot her persons.

Rich has failed to denonstrate that the officers’ observations
failed to sufficiently corroborate the informant’s tip. 1In
addition, Rich makes the singularly unpersuasive argunent that
the affidavit, by referring to the residence, m srepresents what
the officers observed. According to the evidence at trial, Rich
and Neat were taking their custoners to the shed rather than

all owing theminside the house. Rich seeks to conpare this

al | eged discrepancy with the facts in United States v. Baxter,
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889 F.2d 731 (6'™ Gir. 1989), a case which involved an affiant
fal sely stating that he had received previous accurate
information froman informant who was, in fact, unknown to the
officer. W disagree with Rich’s contention that the |anguage
in the affidavit m srepresented what the officers observed.

Ri ch next argues that the trial court failed to
conduct an evidentiary hearing on his pretrial notion to
suppress the evidence discovered during the search of the
resi dence and outbuilding. Defense counsel had filed notion
claimng that there was no probabl e cause to support the search
warrant. Prior to the start of the trial, the court heard
argunents from both sides and verbally denied the suppression
notion. There were no witnesses called and no witten findings
of fact. Kentucky Rule of Crimnal Procedure 9.78 requires the
trial court to hold an evidentiary hearing and enter findings of
fact when a defendant requests suppression of the fruits of a
search. Although Rich failed to either ask for an evidentiary
hearing or attenpt to call wi tnesses, the rule’ s | anguage is
mandatory. Rich argues that Assistant Chief Jam e Rogers’ tria
testinmony would, if presented during the suppression hearing,
have failed to establish proper cause for granting the search
warrant. We disagree and, thus, the trial court’s failure to
hol d an evidentiary hearing is harmess error. MIls v.

Conmonweal th, 996 S.W2d 473 (Ky. 1999).




Finally, R ch contends that the trial court should
have disqualified the prosecutor for conflict of interest. On
the norning of trial, R ch inforned defense counsel that the
prosecutor, in his previous enploynent as a private
practitioner, had represented an individual nanmed Wayne Carter
whom Ri ch’s counsel had unsuccessfully attenpted to subpoena.
The trial court held a hearing on defense counsel’s request to
di squalify the prosecutor. The prosecutor stated that he had
i ndeed represented Carter in district court; however, that
representation had term nated several nonths prior to Rich's
trial. Rich alleged that Carter that was prosecuted on
m sdenmeanor drug charges arising out of his arrest at Rich's
resi dence when the search warrant was executed. The prosecutor
stated that he had no know edge confirnming that his formner
client’s charges had arisen fromthe search of Rich’s residence.
Carter was neither a witness at Rich's trial, not a co-
defendant. The prosecutor stated wi thout contradiction that he
had not gai ned any knowl edge due to his representation of Carter
that he could use in the current prosecution. |Indeed, R ch's
prosecuti on was based on evidence turned up during the execution
of a warrant to search all buildings on the property where he
lived. Rich has failed to show any prejudice to his defense
which would require the trial court to disqualify the prosecutor

in his case.



For the foregoing reasons, the judgnent of the Russell

Crcuit Court is affirned.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Ri chard Hof f man Gregory D. Stunbo
Li nda Roberts Horsnman Attorney General of Kentucky
Assi stant Public Advocates
Frankfort, Kentucky Matt hew D. Nel son

Assi stant Attorney Ceneral
Frankfort, Kentucky



