RENDERED: AUGUST 5, 2005; 10:00 A M
NOI' TO BE PUBLI SHED

Conunomuealth Of Kentucky

Court of Appeals

NO  2004- CA-001625- MR

M CHAEL POUND APPELLANT

APPEAL FROM OLDHAM Cl RCUI T COURT
V. HONOCRABLE PAUL W ROSENBLUM JUDGE
ACTION NO  04-C1-00248

LARRY CHANDLER, WARDEN APPELLEE

OPI NI ON
AFFI RM NG | N PART
AND
VACATI NG AND REMANDI NG | N PART

k% k% *x*k ** %%

BEFORE: HENRY, MANULTY AND M NTON, JUDGES.
HENRY, JUDGE: M chael Pound appeals froman order of the O dham
Circuit Court dismssing his declaratory judgnent action. On
review, we affirmin part, and vacate and remand in part.

On or around February 7, 2004, Terry Wight, an inmate
at the Kentucky State Reformatory (“KSR’) in LaG ange, Kentucky,
was found in possession of a cellular telephone, which is

consi dered “dangerous contraband” under prison rules and not



all owed in the possession of inmates. On or around February 10,
2004, Pound was pl aced into segregation under suspicion of being
t he person who owned the cell phone. According to Pound, he was
subsequently read his Mranda rights and questi oned by Sgt.
Ri chard DeWese and Capt. Kenneth Martin as to what he knew
about the cell phone. However, Pound refused to answer any
questions. Further investigation, including a subpoena of the
cell phone’s records, reveal ed that Pound was the owner of the
phone and that he frequently used it to nmake calls on prison
grounds. The investigation also reveal ed that Pound had been
all owi ng other inmates to use the cell phone in exchange for
t obacco products.

Pound was subsequently subjected to prison
di sci plinary proceedi ngs on March 12, 2004, and was found guilty
by the KSR adjustnment conmttee of the institutional infractions
of “hindering an investigation” and “chargi ng anot her inmate for
services.” He was assigned to disciplinary segregation for
thirty days and forfeited sixty days of “good tine” for the
former infraction and fifteen days disciplinary segregation for
the latter. Pound appeal ed these findings to KSR warden Larry
Chandl er, but Chandler concurred with the commttee’s
concl usi ons based upon the evidence presented during the

adj ust mrent commi ttee heari ng.



On March 31, 2004, Pound filed a “Petition for
Decl aration of Rights Pursuant to KRS Chapter 418.040” in the
O dham Crcuit Court against Chandler, Bill Searcy (KSR
adj ust mrent chai rman), Cathy Buck (KSR correctional officer), and
Steve Thomas (KSR classification treatnment officer). In this
petition, Pound sought rulings on whether his due process rights
wer e viol ated when he was charged for hindering an investigation
after invoking his Fifth Amendnent right to remain silent,
whet her his due process rights were viol ated when he was deni ed
W t nesses during the course of his disciplinary proceedi ngs, and
whet her the evidence produced against himat his disciplinary
proceedi ngs was reliable. The petition also sought conpensati on
for nental anguish, attorney’s fees, and costs.

On June 29, 2004, the circuit court entered orders
denying Pound’s notion for an evidentiary hearing and persona
appear ance, denying his petition for declaratory judgnent, and
granting a notion to dismss that was filed by the Appellees on
June 21, 2004. Pound apparently was not afforded the
opportunity to file a responsive pleading to the notion to
di sm ss before the orders were issued. On July 9, 2004, Pound
filed a notion to reconsider pursuant to CR 12.03, primarily
relying on the fact that he was not allowed to tender a response

to the Appellees’ notion to dismss before the circuit court



issued its rulings. On this sane day, the court entered an
order denying said notion. This appeal followed.

Pound’s initial two contentions relate to the circuit
court’s handling of his petition for declaratory judgnent. He
first argues that he was denied his right to due process when
the circuit court granted the Appellees’ notion to dismss his
petition for declaratory judgnent w thout allow ng him an
opportunity to file a responsive pleading. 1In review ng the
record, we see that the sane essential argunents raised by Pound
in his response to the notion to dism ss tendered after the
circuit court entered its orders were also made in his petition
for declaration of rights and in his nmenorandum of law in
support of said petition. W also note that the docunents
attached as exhibits to the Appellees’ notion to dismss were
fromthe adm nistrative record, and that Pound al so relied upon
exhibits fromthat sane record in his petition for declaratory
judgnent. Consequently, there was nothing “new presented by
t he Appel |l ees that Pound did not have the opportunity to
address. Accordingly, even assumng that the circuit court
erred in this respect, we believe that any such error is of a
harm ess nature and does not constitute grounds for reversal.

Pound next contends that the circuit court erred in
denying his notion for a full evidentiary hearing on his

petition for declaratory judgnent. Under Kentucky | aw,

-4-



chal l enges to Departnment of Corrections’ disciplinary
proceedi ngs are properly made via petitions for declaratory
j udgnment pursuant to KRS 418. 040, the nechani smthat Pound

enpl oyed here. Smith v. O Dea, 939 S.W2d 353, 355 (Ky. App.

1997), citing Pol sgrove v. Kentucky Bureau of Corrections, 559

S.Ww2d 736 (Ky. 1977); Grahamv. O Dea, 876 S.W2d 621 (Ky. App.

1994). “While technically original actions, these inmate
petitions share many of the aspects of appeals. They invoke the
circuit court's authority to act as a court of review. The
court seeks not to formits own judgnment, but, with due
deference, to ensure that the agency's judgnent conports with
the legal restrictions applicable to it.” 1d., citing Anerican

Beauty Hones Corp. v. Louisville & Jefferson County Pl anni ng and

Zoning Commn., 379 S.W2d 450 (Ky. 1964).

Wth this in mnd, the focal point for a court
reviewi ng an admnistrative decision is the admnistrative
record itself, not sone new record nmade initially in the

reviewmng court. Id. at 356, citing Florida Power & Light Co.

v. Lorion, 470 U.S. 729, 743, 105 S. Ct. 1598, 1607, 84 L.Ed.2d

643 (1985), in turn citing Canp v. Pitts, 411 U S. 138, 93 S. C.

1241, 36 L.Ed.2d 106 (1973). “The circuit court's fact-finding
capacity is required only if the admnistrative record does not
permt neani ngful review Even then, ‘the proper course, except

inrare circunstances, is to remand to the agency for additiona
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i nvestigation or explanation.”" 1d., citing Florida Power, 470

US at 744, 105 S.C. at 1607; Anerican Beauty Hones, supra.

Accordingly, we nust reject Pound’ s contention that
the circuit court erred in failing to conduct an evidentiary
hearing on his petition. “lIts reliance on the agency's record
was not only proper but required in its role as reviewer of the

adm ni strative decision.” Id., citing Florida Power, supra,;

Ameri can Beauty Honmes, supra. |If we conclude that additiona

fact-finding is necessary, this matter ultimately nust be
remanded to the Departnent of Corrections for additiona
i nvesti gation.
Pound’ s remai ning contentions relate to the
di sci plinary charges agai nst himand the manner in which the
Department of Corrections’ disciplinary hearing was conduct ed.
We first note Pound's argunent that the Appellees’ notion to
di sm ss shoul d have been treated as one asking for summary
judgnent. W agree, as our courts have held that notions for
summary judgnent, in nost cases, provide the nost appropriate
procedure and standards for addressing petitions for declaratory
judgnment stemming froma prison disciplinary proceeding. Smth,
939 S.wW2d, at 355 n.1. The particular guidelines to be used in
revi ew ng cases such as this one have been set forth as foll ows:
Where, as here, principles of adm nistrative

| aw and appel | ate procedure bear upon the
court's decision, the usual sumrary judgnent



anal ysis nmust be qualified. The problemis
to reconcile the requirenment under the
general sunmary judgnent standard to view as
favorably to the non-noving party as is
reasonably possible the facts and any

i nferences drawn therefrom with a review ng
court's duty to acknow edge an agency's

di scretionary authority, its expertise, and
its superior access to evidence. In these

ci rcunst ances we believe sunmary judgnent
for the Corrections Departnent is proper if
and only if the inmate's petition and any
supporting materials, construed in |ight of
the entire agency record (including, if

subm tted, administrators' affidavits
describing the context of their acts or

deci sions), does not raise specific, genuine
i ssues of material fact sufficient to
overcone the presunption of agency
propriety, and the Departnent is entitled to
judgnment as a matter of |aw. The court nust
be sensitive to the possibility of prison
abuses and not dismss legitinmate petitions
nmerely because of unskilled presentations.
Jackson v. Cain, 864 F.2d 1235 (5'"
Cir.1989). However, it nust also be free to
respond expeditiously to neritless
petitions. By requiring inmtes to plead
with a fairly high degree of factual
specificity and by reading their allegations
inlight of the full agency record, courts
will be better able to perform both aspects
of this task.

Id. at 356. We further note that in prison disciplinary
proceedi ngs, due process requires that a disciplinary
commttee's decision to inpose sanctions for violations of
prison rules nust only be supported by "sone evidence."

Stanford v. Parker, 949 S.W2d 616, 617 (Ky.App. 1996), citing

Superi nt endent, Massachusetts Correctional Institution, Wl pole

v. Hill, 472 U S. 445, 455, 105 S.Ct. 2768, 2774, 86 L.Ed.2d 356



(1985). Wth this general background in mnd, we turn to
Pound’ s ot her contentions.

Pound first raises a general argunent that he was
unfairly denied the opportunity to question wtnesses that he
request ed be produced at his hearings, specifically Sgt.

Deweese, one of the officers who initially questioned hi mabout
the cell phone. However, the administrative record with which
we have been provi ded—specifically Pound s “adjustnent conmttee
appeal forns”—gives no indication that this particular issue was
presented on appeal to KSR warden Larry Chandler after Pound s
adm ni strative hearings. The failure to raise an issue before
the adm ni strative body precludes an inmate litigant from
asserting that issue in an action for judicial review of the

agency's action. ODea v. Cark, 883 S.W2d 888, 892 (Ky.App

1994), citing Personnel Board v. Heck, 725 S.W2d 13 (Ky. App.

1986). Consequently, we find that this particular argunent is
not preserved for our review.

We next address Pound s argunent regarding the
di sciplinary action taken against himfor charging other inmates
for services. He specifically contends that the confidentia
informant information provided to the commttee was unreliable
because the inmates giving said informati on “were | ooking for
away [sic] out of trouble making themless reliable.” He

further asserts that the “adjustnent commttee never did
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determine the reliability of the confidential information.” W
di sagree wth these contentions.

In Glhaus v. Wlson, 734 S.W2d 808 (Ky.App. 1987),

this court exam ned the use of confidential information in the
prison disciplinary setting and addressed an argunent identica
to the one Pound nmakes here. G I haus specifically holds that
the “verification procedure [for informant information] need not
be conprehensive, the commttee need only include sone reference

to verification.” 1d. at 810, citing Goble v. Wl son, 577

F. Supp. 219, 220 (WD. Ky. 1983). Here, the adjustnent conmttee
found Pound guilty of charging i nmates for services based upon
statements given by multiple inmates that he was responsible for
the cell phone and that he was chargi ng other inmates tobacco
products for use of the phone. The incident report containing
this information also contains a statenment finding the i nmates’
statenents to be reliable because they all gave the sane account
of the incidents |leading up to the disciplinary charge agai nst
Pound. Nothing nore is required under Gl haus. Accordingly, we
conclude that the adjustnment committee satisfactorily exam ned
the reliability of the confidential information in question. W
further conclude that there was sufficient evidence to find
Pound guilty of charging other inmates for services under the

“sone evidence” standard followed by our courts.



Pound al so offers a vague contention that the tria
court erred in not declaring that he had a vi abl e equa
protection claim because sone i nmates who were questi oned about
the cell phone received fewer days of segregation tine than he
did. W have found nothing within the admnistrative record
wi th which we have been provided to suggest that Pound raised
this argunment during the admnistrative process. Again, we note
that the failure to raise an issue before the adm nistrative
body precludes an inmate litigant fromasserting that issue in
an action for judicial review of the agency's action. O Dea,
883 S.wW2d at 892 (Citation omtted). Consequently, we find
that this issue is not preserved for review. Even if the issue
had been preserved, our “[c]ourts have consistently held that
the difference in treatnent of incarcerated persons does not
constitute a denial of equal protection of the laws, in the
absence of a showi ng of suspect classification.” Mhoney v.
Carter, 938 S.W2d 575, 577 (Ky. 1997). As no such show ng has
been made by Pound here, we see no substantive nerit in his
equal protection argunent.

Pound’ s next group of argunents revolve around the
di sci plinary action taken against himfor hindering an
i nvestigation, specifically, for his refusing to answer any
guestions posed to himabout his knowl edge and possi bl e

ownership of the cell phone even though the investigating
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officers allegedly read his Mranda rights before questioning
Pound. In examning this contention, we nust first determ ne
whet her the 5'" Amendment of the U.S. Constitution or Section 11
of the Kentucky Constitution securing the privil ege agai nst
self-incrimnation is applicable to the situation here.?

“The privilege has been held to protect a person from
being forced to put forth evidence agai nst hinself or herself
and ‘the availability of the privilege does not turn upon the
type of proceeding in which its protection is invoked, but upon
the nature of the statenent or adm ssion and the exposure which

it invites.”" Welch v. Coomonweal th, 149 S.W3d 407, 410 (Ky.

2004), quoting In re Gault, 387 U S. 1, 49, 87 S. Ct. 1428, 1455,

18 L. Ed.2d 527 (1967). “Moreover, the privilege is not limted
to crimnal proceedings and protects in circunstances where the

person's freedomis curtailed.” 1d., citing Mranda v. Arizona,

384 U.S. 436, 467, 86 S.Ct. 1602, 1624, 16 L.Ed.2d 694 (1966).
M randa warni ngs are only required when a custodi al

interrogation is involved. 1d., citing Mranda, supra.

CPP? 15.6(VI) (O (4)(b)(2)(a) sets forth that during the
course of an investigator’s review of an incident that may

constitute a disciplinary infraction, the investigator shal

! Kentucky decisions generally hold Section 11 to be coextensive with the
Fifth Anmendnent. See Hourigan v. Commonweal th, 962 S.W2d 860, 864 (Ky.
1998); Commonwealth v. Cooper, 899 S.W2d 75, 78 (Ky. 1995); Newmran v.
Stinson, 489 S.W2d 826, 829 (Ky. 1972).

2 Corrections Policies and Procedures
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“Ig]live the inmate the Mranda warni ngs for purposes of crimna
prosecution, if crimnal charges may be filed.” Here, Pound has
all eged that Oficers DeWese and Martin read himhis Mranda
war ni ngs before they questioned hi mabout the cell phone. If
this is indeed the case, it would indicate that Pound was
subj ected to what could possibly constitute a custodi al
interrogation by state officials about a crine for which he
coul d be charged. The question then becones whet her invoking
his right to remain silent in this situation is sonething for
whi ch Pound coul d receive an adm nistrative puni shnent.

The United States Suprene Court specifically held in
Mranda that "it is inperm ssible to penalize an individual for
exercising his Fifth Arendnent privilege when he is under police
custodial interrogation.” Mranda, 384 U S. at 465 n. 37, 86
S.C. 1602, 1624, 16 L.Ed.2d 694 (1966). To penalize Pound for
“hi ndering an investigation” on the sole grounds that he invoked
his right to remain silent would appear to violate this
principle, particularly in a situation where he perceived that
he faced possible crimnal charges. Indeed, the U S. Suprene
Court has held that the 5'" Arendment "not only protects the
i ndi vi dual agai nst being involuntarily called as a w tness
agai nst hinself in a crimnal prosecution but also privileges
himnot to answer official questions put to himin any other

proceeding, civil or crimnal, formal or informal, where the
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answer mght incrimnate himin future proceedings."” Lefkowitz
v. Turley, 414 U S. 70, 77, 94 S. . 316, 322, 38 L.Ed.2d 274
(1973). To the degree that it suggests otherwise, CPP 15.6 is
i nvalid.

However, the record with which we have been presented
is inconclusive as to whether or not Pound was actually read his
M randa rights before being questioned by Oficers DeWese and
Martin. The adjustment conmittee wai ved the appearance of these
officers due to having their statenents in the disciplinary
reports. We note that these reports say nothing about whether
or not they read Pound his Mranda rights before questioning him
about the cell phone. Accordingly, the portion of the order of
the O dham Crcuit Court which denied Pound relief fromthe
deci sion of the Kentucky Departnent of Corrections assessing
adm ni strative penalties against Pound for hindering an
i nvestigation is vacated, and the matter is remanded to the
O dham Crcuit Court with directions that the matter be renmanded
to the Departnment of Corrections for further fact-finding as to
this issue. See Smth, 939 SSW2d at 356. |If the facts show
that Pound’s disciplinary charge for hindering an investigation
resulted solely fromhis invoking his Mranda rights when faced
with a custodial interrogation that could lead to crimna
charges, the charge is inpermssible as being violative of the

5'" Amendnent of the United States Constitution and Section 11 of
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t he Kentucky Constitution and should therefore be dism ssed.

The Order and Judgnment of the O dham Circuit Court

except as stated above.

ALL CONCUR.

BRI EF FOR APPELLANT:

M chael Pound
LaGr ange, Kentucky

BRI EF FOR APPELLEE:

Em |y Dennis

Fr ankfort,
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is affirnmed



