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BEFORE: M NTON AND SCHRODER, JUDGES; EMBERTON, SENI OR JUDGE.!
SCHRODER, JUDGE: This appeal considers the validity of a
guaranty agreenent pursuant to KRS 371.065. As the guaranty
agreenment was witten on the credit application being
guaranteed, it was not required to contain |anguage specifying
maxi mum aggregate liability and term nation date. Accordingly,

we reverse the sunmary judgnment granted to appellee WIliamS.

! Senior Judge Thomas D. Enmberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



Det herage and remand for proceedings consistent with this
opi ni on.

Appel I ant, Maxx Parts and Equi pnment — Kentucky, Inc.,
(hereinafter “Maxx Parts”) is a business engaged in the sale at
retail of parts and supplies for the repair and nmai nt enance of
heavy construction and m ning equi pnent. Appellee MSD M ning
Conmpany, Inc. (hereinafter “MSD’) is engaged in the coal mning
busi ness. Appellee WIlliamS. Detherage (hereinafter
“Det herage”) is the principal owner of MSD

On or about May 31, 2002, Detherage, acting on behalf
of MSD, applied for credit with Maxx Parts for the purpose of
pur chasi ng parts and supplies on account. The credit
application provided that Maxx Parts was authorized to coll ect
interest at the rate of 1%%%4per nonth on invoice anmobunts not
paid by the end of the next cal endar nonth follow ng the nonth
of purchase. The credit application also included a section
entitled “1NDI VI DUAL PERSONAL GUARANTY”, which states:

I, Bill Detherage, residing at Hazard, KY

for and in consideration for your extending

credit at ny request to MsSD M ning Co.

(hereinafter referred to as the “Conpany”),

of which I am owner, hereby personally

guarantee to you the paynent at

in the State of Kentucky of any obligation

of the Conpany and | hereby agree to bind
nysel f to pay upon demand any sum whi ch nmay
becone due to you by the Conpany whenever

t he Conpany shall fail to pay the sanme. It

is understood that this guaranty shall be a
continuing and irrevocabl e guaranty and the
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i ndemnity for such indebtedness of the

Conmpany. | do hereby waive notice of

defaul t, non-paynent and notice thereof and

consent to any nodification or renewal of

the credit agreenent hereby guaranteed.

On January, 6, 2003, Maxx Parts filed suit against MSD
and Det herage for an unpaid account bal ance totaling $24, 245. 35
(representing the price of goods sold to MSD) plus interest at
the contract rate of 18% per annum Maxx Parts subsequently
nmoved for summary judgnent. Detherage filed a cross-notion for
summary judgnent, contending that he is not personally |iable
for any debt of MSD because the guaranty agreenent was not
enforceabl e per KRS 371.065 as it did not specify maxi mum
aggregate liability nor set forth a termnation date. On
Septenber 17, 2003, the trial court granted Detherage’s notion
for summary judgnment (the sole issue on appeal) finding that,
pursuant to KRS 371.065, Detherage’s guaranty was unenforceabl e. 2

KRS 371. 065, “Requirenents for valid, enforceable
guaranty”, provides:

(1) No guaranty of an indebtedness which

either is not witten on, or does not

expressly refer to, the instrunent or

i nstrunments bei ng guaranteed shall be valid

or enforceable unless it is in witing

si gned by the guarantor and contains

provi sions specifying the anmount of the

maxi mum aggregate liability of the guarantor

t hereunder, and the date on which the
guaranty term nates. Term nation of the

2 In the sane order the trial court denied Maxx Parts’ notion for sunmary

judgrment, finding that issues of material fact existed as to liens and
amounts owed. This issue was not appeal ed.
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f ound,

in

guaranty on that date shall not affect the
liability of the guarantor with respect to:

(a) Obligations created or incurred prior
to the date; or

(b) Extensions or renewals of, interest
accruing on, or fees, costs or expenses
incurred with respect to, the obligations on
or after the date.

(2) Notw thstandi ng any ot her provision of
this section, a guaranty may, in addition to
t he maxi num aggregate liability of the

guar antor specified therein, guarantee
paynent of interest accruing on the
guar ant eed i ndebt edness, and fees, charges
and costs of collecting the guaranteed

i ndebt edness, including reasonable
attorneys’ fees, w thout specifying the
amount of the interest, fees, charges and
costs.

In its Septenber 17, 2003, order, the trial court
pertinent part:

Pursuant to K R'S. 8371.065(1), a valid
enf orceabl e guaranty requires that the
instrunment be in witing signed by the
guarantor; contain provisions specifying the
amount of the maxi num aggregate liability of
the guarantor; and the date on which the
guaranty termnates. It is undisputed that
the guaranty at issue does not contain a
stated maxi num aggregate liability of the
guarantor. The guaranty nerely includes the
terms “any obligation” and “any sum?”
Therefore, the guaranty is unenforceabl e and
summary judgnent for Defendant Detherage is
proper.

Det herage contends that the Individua
Personal Guaranty is al so unenforceabl e
because it fails to state a date of
term nation. The Court finding sunmary
j udgnment proper on the above grounds, it
need not address this later contention.



Subsequent to the trial court’s order, our Suprene

Court decided the case of Weeler & Cevenger Gl Co., Inc. v.

Washburn, 127 S. W 3d 609 (Ky. 2004), factually simlar to the
present case, and which we agree with appellant is dispositive
of the issue presented in this appeal. In Weeler, the
appel | ee, Washburn, was the president of H CO Transport.
Washburn submitted to the appellant an “Application for Credit”
on behalf of H CO for the purpose of establishing a |ine of
credit to purchase fuel and other nerchandi se. The application
cont ai ned two guaranty agreenments (one on the front and one on
t he back), both of which Washburn signed as a guarantor of any
credit extended to H CO When the appellant sought enforcenent
of the guaranties, Washburn clained that the guaranty agreenents
he signed were invalid and unenforceabl e under KRS 371. 065
because they did not specify a maxi num anount of liability and a
term nation date. \Weeler, at 611-612.

Qur Suprene Court held, per the plain | anguage of KRS
371.065, that a guaranty agreenment which is witten on the
docunent being guaranteed is not required to state either
maxi mum aggregate liability or a termnation date. The Court
expl ai ned:

KRS 371. 065’ s requirenent that a guaranty

state the guarantor’s maximumliability and

the guaranty’s termnation date is a
consuner - protection provision designed to
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protect the guarantor by reducing the risk
of a guarantor agreeing to guarantee an
unknown obligation. Wen the guaranty
agreenent is found on the docunent being
guar ant eed, however, that risk is
negligi bl e, which KRS 371. 065 recogni zes by
exenpting such guaranty agreenents fromits
hei ght ened requirenents. Here, the guaranty
agreenent is “witten on” the credit
application in two places. Thus, in
accordance wth the plain-nmeaning rule of
statutory interpretation, we hold that,

al t hough KRS 371. 065 otherw se applies to
the guaranty agreenents, e.g., the
agreenents may “guarantee paynent of

i nterest accruing on the guaranteed

i ndebt edness, and fees, charges and costs of
col | ecting the guaranteed i ndebt edness,

i ncl udi ng reasonabl e attorneys’ fees,

wi t hout specifying the anount of the
interest, fees, charges and costs,”[ KRS
371.065(2)] the agreenents were not required
to state either Appellee’s maximumliability
or a termnation date.

Wheel er, at 615.

Simlarly, in the present case, the “I1 NDI VI DUAL
PERSONAL GUARANTY” at issue was witten on the credit
application. Therefore, per \Weeler, the guaranty agreenent was
not required to state either Detherage’ s maxi mum aggregate
liability or a term nation date.

For the aforenentioned reasons, the summary judgnent
in favor of appellee Wlliam S. Detherage is reversed and the

matter renmanded to the Knox Circuit Court.
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