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COVBS, CHI EF JUDGE: Darlene Gipshover appeals fromthe fina

j udgnment of the Boone Circuit Court, Famly Division, entered on
January 28, 2004, which dissolved her marriage to the appell ee,
CGeorge Gipshover. Darlene argues that the trial court erred in

failing to award her any interest in real property that had been



transferred to an irrevocable famly trust a few nonths prior to
the dissolution. She also alleges that the trial court erred:
(1) in characterizing a prom ssory note as primarily non-marital
in nature, (2) in setting the anmount and duration of

mai nt enance, (3) in allow ng George to deduct accel erated
depreciation fromhis inconme in order to determ ne the
appropriate anmount of child support, and (4) in allow ng CGeorge
to claimboth of their children as dependents in calculating his
i ncone taxes. George has filed a protective cross-appea

seeki ng reconsi deration of the issue of nmaintenance if this
Court should determine that Darlene is entitled to an enhanced
award. After reviewing the record, we affirmthe trial court’s
decision with respect to the prom ssory note. As to all other

I ssues, we vacate and renmand.

The Gipshovers were married in 1988. Darlene had two
children froma previous nmarriage, who resided with the parti es.
Two children were born to George and Darlene in 1990 and 1995,
respectively. Both were mnors at the tinme of dissolution.
Darl ene was enpl oyed as a housekeeper during all but two years
of the marriage. George worked with his brother, Camllus
G i pshover (Charlie), in a farm ng operation in Boone County.
CGeorge and Darl ene separated in Decenber 2001

The primary contested issue in the dissolution

concerned the proper disposition of the parties’ interests (both
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marital and non-marital) in real property. At the tine of the
marri age, George and Charlie each owned an undi vi ded one-hal f
interest in the farm ng busi ness, which included nore than 200
acres of land in Boone County. During the Gipshovers’
marriage, the partnership’s real estate holdings increased to
nore than 600 acres. The parties stipulated that this property
was worth $3,124,500 at the tine of their separation. In
addition, the farm ng partnership owned other assets --

i ncl udi ng equi prent and livestock -- worth $1,128,170. It also
hel d a promi ssory note in the principal anmount of $1, 021, 925.

A few nonths prior to the parties’ separation, Ceorge
and Charlie consulted an attorney for estate planning purposes.
At the brothers’ direction, the attorney prepared severa
docunents that were executed by both of the brothers and their
wives in May 2001. The docunents acconplished the transfer of
nearly all of the property owed by the Gipshover famlies --
both real and personal -- into one of two entities: the
Gipshover #1 Fam |y Limted Partnership LTD and the Gi pshover
#2 Fam |y Limted Partnership LTD.

The estate planni ng docunents descri bed Darl ene and
Barbara Gi pshover, Charlie’'s wife, as limted partners, each
having a 24% interest in the partnerships. George and Charlie
were designated as both limted and general partners, possessing

a 26% interest each. Al four Gipshovers executed special
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warranty deeds transferring their interests in the real property
to Gipshover #1 partnership.

Acting in their roles as controlling and managi ng
partners, Ceorge and Charlie assigned the partnership’ s rights
in the real property to the George Gipshover Famly Trust and
the Cami|lus Gipshover Famly Trust. Both trusts are
irrevocable. George is the trustee of Charlie's trust, and
Charlie is the trustee of CGeorge’s trust. Although the trial
court found that the parties’ children are the beneficiaries of
George’s trust, the trust instrunent itself provides that only
George’s children have a beneficial interest in the trust,
excluding Darlene’s two children from her previous narriage and
| eavi ng open the possibility of inclusion of children born to
George in the future.

Each fam |y signed docunents transferring its interest
in the farm equi pment, crops, livestock, and the prom ssory note
to Gipshover #2 Famly partnership. The partnership then
transferred all of this personal property to two revocabl e
trusts, the George Gipshover Living Trust and a simlar trust
for Charlie. Each brother designated the other as the trustee
of his trust, namng his children as the beneficiaries of the
trust.

The trusts do not pay incone to the beneficiaries. 1In

their role as trustees of the reciprocal trust or as the
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controlling partners of the two fam |y partnershi ps, George and
Charlie have conplete control over the real property and the
equi pnent used in the famly farm ng business. The incone
derived by the partnership pays all of their |iving expenses and
provides the nen with a nonthly all owance.

After filing her petition for dissolution, Darlene
asked that the trusts be declared invalid. She alleged that she
di d not knowi ngly convey her interest in the real property.
Alternatively, she argued that the trusts constituted a sham and
that the brothers failed to transfer the property properly in
order to establish a valid trust. Finally, if the trusts were
determ ned to be valid, she contended that since George and
Charlie were |l ooking after their own best interests rather than
t hose of the beneficiaries, they should be renpved as the
t rust ees.

The trial court bifurcated the proceedings. 1In
January 2003, it conducted an evidentiary hearing pertaining
solely to the estate planning schene created in May 2001.

Darl ene has conpleted only ten years of education, and she was
enrolled in special education classes for eight of those ten
years. She testified that on several occasions throughout the
marri age, George had directed her to sign docunents w thout

expl aining to her what she was signhing. She also testified that

George had not consulted with her about estate planning prior to
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his nmeeting with the attorney and that she was not infornmed
about the May 2001 neeting with his lawer until the night
before it occurred. She noted that she did not understand the
significance of the nunerous docunents which she signed at that
tinme.

George denied Darlene’s claimthat the trusts were
created to deprive her of her share of marital property.

Rat her, he testified that he and his brother were concerned
about shielding their property fromcreditors and that they
wanted to insure that the property woul d be passed on to their
children at their deaths with mniml tax consequences.

The attorney who prepared the docunents testified that
he spent two to three hours with the four Gipshovers at the My
2001 neeting. He believed that Darl ene understood the overal
pl an. Neverthel ess, he al so acknow edged that there was no
di scussion of the plan’s inplications with respect to the
parties’ respective rights to the property in the event of a
di ssol ution of marriage.

On February 3, 2003, the trial court entered an
interlocutory order with respect to the real property. It
concluded that the and was no | onger a narital asset subject to
division in the dissolution action. The court found: (1) that
Dar | ene had not been fraudulently induced into signing the

docurents transferring her interest in the property to the
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partnership; (2) that Darl ene had anple opportunity to read the
docunents, to ask questions, or to seek outside |ega
representation if she desired; and (3) that there was no

evi dence of “unlawful self dealing” by either of the trustees.
It overruled Darlene’s notion to termnate the trusts or to set
aside the trustees.

Addi ti onal evidence was presented to the court at a
heari ng conducted on Novenber 24, 2003. Follow ng this hearing,
the trial court entered a final decree resolving all of the
remai ning issues. It found that many of the itens of farm
equi pnrent transferred to Gipshover #2 partnership had been
owned by George prior to the marriage and thus constituted his
non-marital property. The marital portion of the persona
property was determined to be worth $163, 565 and was encunbered
with $37,129 in debt. GCeorge was permitted to retain possession
of the property and was al |l ocated the debt; Darl ene was awar ded
cash equal to one-half of the equity in the property.

The trial court also found that George had a non-
marital interest in the prom ssory note. The note was given as
partial consideration for the sale of real property owned (in
part) by George and Charlie prior to the parties’ marri age.
Dar |l ene was awar ded $92, 999, representing one-half of $185, 998,
whi ch was the portion found by the court as constituting the

parties’ marital interest in the note. She was al so awarded her



vehicle and sonme furniture. |In total, Darlene received property
and cash worth $160, 892.

George was al so ordered to pay nmaintenance to Darl ene
in the amount of $600 per nonth for five years and to pay
$199. 32 weekly for the support of the two children during the
ni ne nonths of the year that they reside with Darlene. No child
support was ordered during the summer nonths when the children
reside with George.

On appeal, Darlene first argues that the trial court
erred in excluding the property fromthe marital estate and in
failing to termnate the real estate trust. She also contends
that the estate planning docunments, prepared just a few nonths
bef ore her separation from George, constituted a sham G ting,

Siter v. Hall, 294 S.W 767 (1927), she observes that CGeorge has

not sufficiently relinquished control over the property as

requi red by Kentucky law in order to create a valid inter vivos
gift of the property to the trust. This reasoning is based on
undi sputed facts: that George and Charlie continue to use the
property in their farm ng operation -- rent free -- as they did
prior to the creation of the famly trusts; that they continue
to retain conplete control and dom nion over the property; that
t hey al one receive the inconme generated by the use of the

trusts’ property.



CGeorge responds that the parties nmade a conplete
transfer of the property because the docunents which they
executed created an irrevocable trust.

The fact that George and Charlie continue to
farmthe trust property in order to nake a
living for thenselves and their children
does not defeat the trust, nor does it nake
George’s control unfettered. . . The trustee
is governed by the terns of the trust, and

t he beneficial interest has been irrevocably
transferred to the parties’ children. Since
the trust is irrevocable, [George] has | ost
the ability to defeat the transfer by any
subsequent di sposition.

(Appellee’s brief at p. 5.)

After reviewmng the record, we agree that the tria
court’s findings which address the creation of the trusts are
supported by the evidence and that they are not clearly

erroneous. Reichle v. Reichle, 719 S.W2d 444 (Ky., 1986).

However, given the circunstances of the transfer, we concl ude
that the trial court erred as a natter of law in deternining
that the transfer of title to the property extingui shed
Darlene’s rights to an equitable share of the property as
provi ded by KRS' 403.190, which provides as foll ows:

(1) In a proceeding for dissolution of the
marriage . . . the court shall assign
each spouse’s property to him It also
shall divide the marital property
wi thout regard to marital m sconduct in
just proportions considering al
rel evant factors .

! Kentucky Revised Statutes.



(2) For the purpose of this chapter,
“marital property” means all property
acquired by either spouse subsequent to
the marri age .

The evidence is undisputed that at the tine the trust
was created, a divorce was not contenplated by either George or
Darlene. All the witnesses agreed that there was no di scussion
of marital dissolution by the attorney. The docunents
t henmsel ves do not nention or contenplate dissolution. Darlene
did not inpliedly or expressly waive her equitable rights that
were created by KRS 403.190. Rather, in conveying their
respective interests in the property to the partnership #1, the
parties intended to continue to enjoy the incone generated by
the property throughout their |lives. However, ever since the
di ssol ution, George al one has had the use of the property; he
alone will derive the income generated by its use; and only his
children will enjoy the beneficial interests in the trust.

The court’s ruling to exclude the property fromthe
marital estate has resulted in a highly disproportionate and
i nequi tabl e division of property. The fact that legal title to
the property was assigned to a famly trust does not elimnate
Darl ene’ s equitable share of the property. In Kentucky, a
spouse is entitled to an equitable share of the property
accurul ated through joint efforts -- regardl ess of how the

property is titled, categorized, or characterized. See,
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Goderwis v. Goderwis, 780 S.W2d 39 (Ky. 1989); Sexton v.

Sexton, 125 S.W3d 258 (Ky., 2004). The pertinent statute

provi des unequi vocal |anguage in defining marital property,
creating a presunption that property acquired after marriage but
before a | egal separation is deened to be narital

Al property acquired by either spouse after

the marri age and before a decree of |ega

separation is presuned to be nmarita

property, regardl ess of whether title is

hel d individually or by the spouses in sone

form of co-ownership such as joint tenancy,

tenancy in common, tenancy by the entirety,

and community property. (Enphasis added.)

KRS 403.190(3). W agree that the trial court erred in failing
to fashion a renedy to award Darlene the portion of this
property to which she is clearly entitled. Therefore, we vacate
t he judgnent and remand on this issue.

There is no question that George has a non-narital
interest in sonme portion of the real estate transferred to his
famly trust. On remand, he nmay present evidence to establish
his non-marital interest in the property. The |law dictates that
during the tine of the marriage, the joint efforts of the
parti es caused George’' s one-half undivided interest in the
property to increase in value. Darlene is entitled to an

equi tabl e share of that increase -- as well as to a share of the

increase in the equity attributable to a reduction of the
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nort gages on the property paid with marital funds. Brandenburg

v. Brandenburg, 617 S.W2d 871 (Ky., 1981).

Because we conclude that Darlene is entitled to a
share of the property pursuant to KRS 403.190, it is not
necessary to address Darlene’s argunent that the trust should be
decl ared a sham pursuant to the reciprocal trust doctrine. The
trial court is not required to termnate the trust in order to
make an equitabl e division of the property.

Darl ene next argues that the trial court erred in
calculating the marital portion of the $1,021, 925 prom ssory
note. There is no dispute that the note was given as
consi deration for 283 acres of property known as the “Ri chwood
Farm” The property was purchased in 1982 -- six years prior to
the marriage -- for $347,201 ($1, 225 per acre) by George, his
father, Charlie, and two other siblings.

The property was the subject of nunerous transactions
both before and after the Gipshovers married in 1988. |n 1984,
George’s father died, leaving his one-fifth interest to all nine
of his children. Both before and after the marriage, George and
Charlie acquired the interests of all their siblings either by
purchase, inheritance, or gift. They later sold the farmin
three separate transactions: in 1989, 60 acres were sold for
$210, 000 ($3,500 per acre); in 1995, 99.75 acres were sold for

$480, 000 ($4,812 per acre); in 1996, the renaining 104.8 acres
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were conveyed for $1,916,925 ($18,191 per acre). Sonme of the
proceeds of the |last sale were used for an exchange of property
in Mason County. The remmining anount due ($1, 021, 925) was the
subj ect of a prom ssory note payable to George and Charlie.

Two paynents were made on the outstandi ng nortgage
i ndebt edness agai nst R chwood Farm during the marriage. One
paynment, which was made two or three days after the marri age,
was determ ned by the trial court to have been made with non-
marital funds — suns earned by CGeorge prior to the marriage.
The court’s finding regarding this paynment is supported by the

evidence and will not be disturbed. Reichle, supra.

The court determ ned that the second paynment was nade

with marital funds. Pursuant to the forrmula in Brandenburg,

supra, the court concluded that a small portion of the farm
(about 2% constituted marital property based on this reduction
in the nortgage. Wth the exception of these two paynents,
there was no evidence that any other reduction in the principa
i ndebt edness on Ri chwood Farm was nmade with marital funds.
George and Charlie used the proceeds fromthe various sal es of
the property to reduce the principal.

The trial court also found that one-third of the
parties’ interest (the portion of R chwood Farm purchased from
CGeorge’ s sister, Kathy) was purchased with marital funds. In

all, the court determned that the parties’ one-half interest in
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Ri chwood Farm -- and ultimately the note -- was 36% narital and
65% non-marital. Darlene was awarded $92, 999, one-half of the
marital portion (18%. W can find no error in the tria
court’s analysis of the facts or in its application of the | aw
Wth respect to George’s claimthat the note was (in ngjor part)
obt ai ned in exchange for his non-marital property.

However, Darlene contends that the parties’ one-half
interest in Richwod Farmwas entirely marital in nature. Her
argunent is based on the theory that the property had decreased
in value fromthe tinme that it was purchased in 1982 until 1988,
the year of the marriage, extinguishing any equity in the
property and elimnating George’s claimto a non-marital
conponent. Sone of George’s siblings had gratuitously
transferred their interests to himand to Charlie near the tine
of the marriage. Therefore, Darlene believes that the property
was worth no nore than the anobunt of the nortgage indebtedness
then in existence and that such a finding was both substanti at ed
and conpel | ed.

We di sagree that the trial court’s findings are
clearly erroneous. The gifts of the property made by George’s
siblings did not necessarily warrant a finding that there was no
equity in the property at the tinme of the marriage. The
siblings who gave their interests to George and Charlie

possessed only a very snmall interest in the property -— a 1/45'"
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share inherited fromtheir father. They were not engaged in the
busi ness of farm ng. W have reviewed the undi sputed evi dence
of the anmount for which the property was purchased and the
anounts paid for the various parcels when sold. W concl ude
that the trial court was justified in finding that the property
steadily increased in value -— an increase that was triggered by
econoni ¢ factors al one according to the evidence.

Dar | ene next chal |l enges both the anmount and the
duration of the maintenance award. Because of our remand as to
an equitable division of the marital estate, the trial court
will also need to re-assess its award of mmintenance. In
deci di ng the anobunt and duration of maintenance, a trial court
is required to consider all of the relevant factors contained in
KRS 403.200(1). A court is accorded a great deal of discretion
in making an award of nmai ntenance, and its decision wll be
reversed only upon a showing that it abused its discretion or
that it relied on findings that are clearly erroneous. Conbs v.

Conbs, 622 S.W2d 679 (Ky.App., 1981); Perrine v. Christine, 833

S.Ww2d 825 (Ky. 1992).

Wth respect to the mai ntenance issue upon remand, we
agree with Darlene’'s argunent that there is no evidence to
support the court’s finding that she has “an average gross
potential weekly income of $360.00" -- a sumthat anpbunts to

$18, 720 per year. On the contrary, the record reveal s that
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Darl ene currently earns | ess than $150 per week. She is nore
than fifty years of age. She has sone health problens and a
tent h- grade educati on; she possesses no tangi bl e marketabl e
skills. Her enploynment history has consisted entirely of

cl eani ng ot her peopl e’ s houses.

The hi ghest income that Darlene ever earned in a
singl e year was $13, 000 when she was nuch younger. In the |ast
several years of the marriage, she earned about one-half of that
sum At the tinme of dissolution, she was living in Mason
County. As the evidence of record reveals, there are fewer
potential clients for her services in largely rural Mason County
than there would be in a nore heavily popul ated area.

George i s sonewhat younger than Darlene and is in good
health. H's farm ng operation grosses nore than $300, 000 per
year. His taxable earnings exceed $64, 000 annually. In light
of these disparities, we conclude that the trial court abused
its discretion in inproperly inputing incone to Darlene for
which there is no evidentiary basis and in limting the duration
of the award to five years. On remand, the trial court should
assess the evidence concerning Darlene’s abilities to neet her
own needs w thout requiring that she exhaust her property in
order to determ ne an award nore reflective of the financial

realities of their respective situations.
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Darl ene al so argues that the trial court erred in
cal cul ating CGeorge’s incone for purposes of setting child
support. Specifically, she contends that the court erred as a
matter of law in allow ng George to reduce his incone by
utilizing the accel erated depreciation provision of 26 U S. C A
8§ 179, a provision of the federal tax code. W agree.

KRS 403. 212(c), the applicable portion of the child
support statute, provides:

For incone from sel f-enpl oynent, rent,
royalties, proprietorship of a business, or
joint ownership of a partnership or closely
hel d corporation, “gross incone” neans gross
recei pts mnus ordi nary and necessary
expenses required for self-enploynment or

busi ness operation. Straight-Iine
depreciation, using Internal Revenue Service
(I'RS) guidelines, shall be the only

al I owabl e net hod of cal cul ati ng depreciation
expense in determning gross incone.
Specifically excluded fromordinary and
necessary expenses for purposes of this

gui deline shall be investnent tax credits or
any ot her busi ness expenses inappropriate
for determ ning gross incone for purposes of
calculating child support. Incone and
expenses from sel f-enpl oynent or operation
of a business shall be carefully reviewed to
determ ne an appropriate | evel of gross
income available to the parent to satisfy a
child support obligation. In nost cases,
this anount will differ froma determ nation
of business inconme for tax purposes.
(Enphasi s added.)
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The deduction allowed by 8 179 is not the straight-

I ine depreciation discussed in the statute. The court, however,
reasoned that 8§ 179 does not relate to depreciation of any kind.
We believe that it erred in failing to recognize that 8 179 is
essentially a provision allow ng for accel erated depreciation
relating to “tangi ble property . . . which is acquired by
purchase for use in the active conduct of a trade or business.”
§ 179(a) provides as foll ows:

A taxpayer nmay elect to treat the cost of

any section 179 property as an expense which

is not chargeable to capital account. Any

cost so treated shall be allowed as a

deduction for the taxable year in which the

section 179 property is placed in service.

Wthout the election allowed under 8 179, George woul d
be limted to recovering the cost of the property purchased for
use in his farm ng business by treating it as a capital
expenditure and depreciating it over a period of years. The
deduction frominconme cal cul ated on the basis of straight-Iine
depreciation would be significantly | ess than the deduction
possi bl e under 8 179. The deduction allowed by 8§ 179 is
precisely the type that Kentucky' s statute has prohibited from
bei ng used to calculate an obligor’s inconme in determning the

proper amount of child support. Thus, the trial court erred in

allowing George to utilize the accel erated depreciation fornul a.
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Darl ene al so argues that the trial court erred in
allowi ng George to claimboth children as dependents for incone
tax purposes. In general, a trial court nust allocate the tax
exenptions so as to maxi m ze the anount of support available to

care for the children. Hart v. Hart, 774 S.W 2d 455, 457

(Ky. App., 1989). Such a savings is not always achi eved by
granting the exenption to the parent with the greater incone.
On renmand, after revising its awards of nmintenance and child
support as indicated earlier, the trial court is directed to
reconsider and to allocate the tax exenptions after a
determ nation of how to effectuate the greater overall tax
advant age.

The judgnent of the Boone Circuit Court is affirnmed in
part, vacated in part, and remanded for further proceedi ngs

consistent with this opinion.
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