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BEFORE: TACKETT AND TAYLOR, JUDGES; HUDDLESTON, SENI OR JUDGE.?!
TAYLOR, JUDGE: Richard T. Mrrow appeals froman April 21

2004, final judgnment of the Pulaski Circuit Court entered upon a
jury verdict finding himguilty of robbery in the first degree
and sentencing himto thirteen years’ inprisonnent. W affirm

On Decenber 10, 2002, appellant was indicted by the

Pul aski County Grand Jury upon one count of robbery in the first

degree. The indictnment was returned follow ng an arnmed robbery

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and Kentucky Revised Statutes 21.580.



on the norning of Decenber 4, 2002, at the Science Hi |l Drug
Store in Science HIl, Kentucky. Oxycontin and a small anount
of cash were taken. On March 8, 2004, a jury trial was held
wher eupon the appellant was found guilty of robbery in the first
degree. By judgnent entered April 21, 2004, appellant was
sentenced to thirteen years’ inprisonment. This appeal follows.

Appel | ant asserts four errors occurred at trial. W
wi || address each error separately. Appellant contends the
trial court erred by denying his notions to strike two
prospective jurors, Benjam n Van Hook and Evelyn Oblisk, for
cause. Because of the relationship of Van Hook and Qblisk to
the Science H Il Drug Store, appellant argues the two were
unable to render an inpartial verdict.

Ky. R im P. (RCr) 9.36 requires that a prospective
juror be excused if there is a reasonabl e belief he cannot
render a fair and inpartial verdict based upon the evidence.

RCr 9.36 vests the trial court with discretion to determ ne
“bias fromparticular circunstances or rel ationships between the

juror and the accused or the case.” Bowing v. Commonweal th,

942 S.W2d 293, 299 (Ky. 1997). Bias of a prospective juror
will not be presuned; rather, it nust be proved by the alleging

party. Hi cks v. Conmonwealth, 805 S.W2d 144 (Ky.App. 1990).

Absent an abuse of discretion, the trial court’s determ nation

will not be disturbed on appeal.
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In this case, Van Hook stated he was a regul ar
custoner of the Science H Il Drug Store but did not know the
names of any of the drug store’s clerks. Van Hook al so
acknow edged that he attended coll ege with a pharnaci st enpl oyed
there but did not know if the pharnmaci st was worki ng when the
robbery occurred. Juror Oblisk stated she was enpl oyed by a
pharmacy in Sonerset, Kentucky, from Decenber 2002 through
August 2003. blisk maintained that her interaction with the
Science H Il Drug Store was |imted to an occasi onal phone
conversation for the purpose of transferring a prescription.
ol i sk clainmed that her previous enploynent woul d not prevent
her frombeing inpartial in this case.

Appel I ant did not denonstrate that Van Hook or Obli sk
were biased. Although both jurors acknow edged a m ni nal
relationship with the Science H Il Drug Store, there was no
evi dence denonstrating that appellant’s right to a fair and
inpartial trial was violated. As no prejudice was denonstrated
by appellant, we do not believe the trial court abused its
di scretion by denying appellant’s notions to strike Van Hook and
Obl i sk for cause.

Appel I ant next contends the trial court erred in the
adm nistration of the jury selection process. Specifically,
appel l ant contends the trial court failed to conply with the

mandat es of Kentucky Revised Statutes (KRS) 29A 100 and KRS
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29A. 080. Appel lant conplains that only 38 or 39 of the 69
prospective jurors were present when voir dire began and that
the trial court did not follow the mandates of KRS 29A. 080 and
KRS 29A. 100 when it excused jurors from service.

KRS 29A. 100 states, in relevant part, as follows:

(2) The Chief Circuit Judge may . . . excuse
a juror fromservice . . . . The reasons
for excuse or postponenent shall be entered
in the space provided on the juror
qualification form

(3) I'n his or her discretion the judge may
excuse a juror fromservice entirely,

When excusing a juror, the judge shal

record the juror's nanme, as provided in KRS
29A. 080, and the reasons for granting the
excuse.

KRS 29A. 080 states, in relevant part, as follows:

(1) The Chief Circuit Judge . . . shal

determne . . . whether the prospective

juror is disqualified for jury service

. This determ nation shall be entered

in the space provided on the juror

qualification form
KRS 29A. 100 and KRA 29A. 080 clearly require the trial judge to
record the nane of any excused juror and to enter the reason for
t he excuse on the juror qualification form Substantia

conpliance with jury selection procedures is essential to

providing a defendant with an inpartial jury. Sanborn v.

Commonweal th, 754 S.W2d 534 (Ky. 1988).

The record in this case includes a list of all the

persons on the jury panel for appellant’s trial. The record
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does not include juror qualification forns for any of the
prospective jurors.

It is well-established that the burden is upon an
appellant to ensure that this Court is supplied with the record

necessary to decide the appeal. Fanelli v. Comonweal th, 423

S.W2d 255 (Ky. 1968). An appellate court is to presune that
any portion of the record not supplied would support the

decision of the trial court. Colonial Life & Accident Ins. Co.

v. Weartz, 636 S.W2d 891 (Ky.App. 1982). As appellant has not
caused the juror forns to be included as part of the record, we
nmust presunme such fornms would conply with the statutory mandates
and woul d support the trial court’s decision.

Appel I ant next alleges that the trial court erred by
overruling his objection to the Commonweal th’s use of a
perenptory challenge to strike Bobby Napier, the only African-
Anmerican on the jury panel. Appellant argues that the
Commonweal th’s use of this perenptory challenge was in violation

of Batson v. Kentucky, 476 U.S. 79, 106 S. C. 1712, 90 L. Ed.

2d 69 (1986).
In Batson, a three-part test was established for
determ ni ng whet her the prosecution wongfully renoved a

prospective juror solely based upon race. 1d. In Comonwealth

v. Snodgrass, 831 S.W2d 176 (Ky. 1992), the Kentucky Suprene

Court summari zed the three-part test as foll ows:
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First, the defendant nmust nake a prima facie
showi ng that the prosecutor has exercised
perenptory chal |l enges on the basis of race.
Second, if the requisite showi ng has been
made, the burden shifts to the prosecutor to
articulate a race-neutral explanation for
striking the jurors in question. Finally,
the trial court nust determ ne whether the
def endant has carried his burden of proving
pur poseful discrimnation.

Id. at 178 (citations omtted).

Appel I ant concedes that the first and second steps of
Bat son were satisfied but contends the third step was not.
Appel I ant specifically asserts the trial judge did not properly
eval uate the Commonweal th’s explanation for striking Napier to
determ ne whether it was nerely a pretext for discrimnation.

In Harris v. Commonwealth, 134 S.W3d 603 (Ky. 2004),

the Court discussed the third step of Batson as foll ows:

During this step, the trial judge mnust

eval uate the reasons offered by the
prosecutor to determne if they are valid
and neutral and not sinply a pretext for

di scrimnation. The trial judge's decision
is accorded great deference on this issue
because the judge is in the best position to
eval uate the credibility and denmeanor of the
prosecutor. This decision will not be
overturned unless it is clearly erroneous.

Id. at 611-612 (citations omtted).

In the case sub judice, the Coomonweal th gave the
foll ow ng reason for striking Napier:
Yes, sir, | struck M. Napier, the reason

bei ng that he was on the original Catron
panel . During the entire eight hours that



we were there swearing the jury,
interviewng the jury, he was unattentive
[sic], chewing on a straw and about fel

asl eep, and that’s noted by three people at
ny office, so that would be ny non-racia
reason for striking M. Napier, ny own
personal observations of himin a prior voir
dire. Id.

Appel lant’s Brief at 17.
Appel I ant argues that inattentiveness is not a
sufficient race-neutral explanation for exercise of a perenptory

chal l enge and relies heavily upon the case of WAshington v.

Commonweal th, 34 S.W3d 376 (Ky. 2000). W believe Washi ngton

is clearly distinguishable and are not persuaded by appellant’s

argunment. I n Washi ngton, the Court stated:

The nost disturbing aspect of this case is
the prosecutor's insistence that he did not
strike M. Newberry. Notably, when he was
shown the strike sheet, his inmedi ate
response was "Ch nmy God." G ven the
prosecutor's initial denial, followed by his
obvi ous surprise at the fact he had struck
M. Newberry, subsequent explanations for
the stri ke were di singenuous.

Id. at 379. The court in Washi ngton obviously focused upon the

prosecutor’s insistence that he had not stricken the juror, the
prosecutor’s surprise upon being infornmed that he had, and his
subsequent di si ngenuous expl anati ons.

The circunstances in the present case are clearly
di stingui shable. Here, the Comonweal th did not deny striKking

Napi er. Rather, the Commonweal th i medi ately responded to the



Bat son challenge with a sufficiently race-neutral reason. As
such, the circuit court did not err by overruling appellant’s
chal l enge to the Comonweal th’'s exercise of a perenptory
chal | enge to strike Napier.

Appellant’s final contention is that his right to a
speedy trial pursuant to KRS 500.110, the United States
Constitution and the Kentucky Constitution was viol ated.

W will first address appellant’s contention that KRS
500. 110 was vi ol ated because his trial was conducted outside the
180-day tinme limt. KRS 500.110 provides as foll ows:

Whenever a person has entered upon a term of
i nprisonment in a penal or correctiona
institution of this state, and whenever
during the continuance of the term of

i nprisonnment there is pending in any
jurisdiction of this state any untried

i ndictnment, information or conplaint on the
basi s of which a detainer has been | odged
agai nst the prisoner, he shall be brought to
trial within one hundred and ei ghty (180)
days after he shall have caused to be
delivered to the prosecuting officer and the
appropriate court of the prosecuting
officer's jurisdiction witten notice of the
pl ace of his inprisonnment and his request
for a final disposition to be nmade of the

i ndi ctnment, information or conpl aint;

provi ded that for good cause shown in open
court, the prisoner or his counsel being
present, the court having jurisdiction of
the matter may grant any necessary or
reasonabl e conti nuance.

Appel | ant asserts the followi ng facts: on June 16,

2003, while incarcerated upon other charges, he filed a pro se



notion pursuant to Kentucky Revised Statues (KRS) 500.110
requesting final disposition of the untried robbery indictnent;
his attorney filed a notion for a speedy trial on August 15,
2003; and the detai ner acknow edgenent was filed on August 21,
2003.

The triggering nmechanismthat brings KRS 500.110 “into
play is the |odging of a detainer against a prisoner.”

Huddl eston v. Jennings, 723 S.W2d 381, 383 (Ky.App. 1986). By

appel l ant’ s own adm ssion, the detainer had not yet been | odged

at the time of appellant’s pro se notion or his counsel’s notion
for a speedy trial was filed. As such, appellant’s request for

relief pursuant to KRS 500.110 was prenmature.

W wi Il now address appellant’s contention that his
right to a speedy trial under the Sixth Armendnent to the United
States Constitution and Section 11 of the Kentucky Constitution
was violated. The constitutional right to a speedy trial is

anal yzed by applying the four-factor test established in Barker

v. Wngo, 407 U.S. 514, 92 S. Ct. 2182, 33 L. Ed. 2d 101 (1972).

See al so Dunaway v. Commonweal th, 60 S.W3d 563 (Ky. 2001).

The first Barker factor to be considered is the |length

of the delay. The proper analysis involves determ ning whet her
the del ay was presunptively prejudicial to appellant, which
i nvol ves consi deration of two el enents: the charges agai nst

appel l ant and the I ength of the delay involved. Dunaway, 60
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S.W3d 563. In this case, appellant was charged with first-
degree robbery. The length of tinme between the indictnent and
the trial was sonme fifteen nonths. Courts differ in the length
of time required to find presunptive prejudice but we believe
under the facts of this case 15 nonths was presunptively
prejudicial. See id. Having found presunptive prejudice in the
15 nonth del ay, we nmust now exam ne the remaini ng Barker

factors. Preston v. Conmonweal th, 898 S. W 2d 504 (Ky. App.

1995) .

The second Barker factor to be considered is the
reason for the delay. Barker, 407 U S. 514. The Court in
Barker, identified three general areas of delay: (1) a
deliberate attenpt to delay trial to hanper the defense; (2) a
neutral reason such as negligence or overcrowded courts; and (3)
a valid reason, such as a m ssing wtness.

In this case, it is unclear why during the May 2003
pretrial conference the trial was set for March 8, 2004. At the
August 2003 hearing on appellant’s notion for a speedy trial,
the court declined to advance the trial date because the
Commonweal th needed to conduct DNA testing. The testing was
necessary to determ ne whether hair frominside a ski nmask found
at the robbery scene bel onged to appellant. The testing could
not be performed in Kentucky and woul d have to be conducted out -

of -state. Under the circunstances, we do not believe the
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Commonweal th’s request for DNA testing rises to the level of a
deli berate attenpt on the part of the Commonweal th to hanper the
defense, and thus find the reason for the delay to be valid.

The third Barker factor to be considered is the demand
for a speedy trial. Here, the notion sinply referred to a
constitutional right but no basis for appellant’s argunent was
articulated. At the hearing on the notion, appellant’s argunent
was based entirely upon KRS 500. 110 and there was no nention of
a constitutional basis for the claim Appellant’s | ess than
vi gorous assertion of his constitutional claimdoes not weigh in
his favor.

The fourth and final factor in the Barker analysis is
the prejudice caused by the delay. The Court in Barker
identified three interests that have bearing on this issue:

“(1) to prevent oppressive pretrial incarceration; (2) to

m nimze anxi ety and concern of the accused; and (3) to limt
the possibility that the defense will be inpaired.” Dunaway, 60
S.W3d at 563 (quoting Barker, 407 U. S. at 532).

Appel I ant’ s argunent focuses upon his defense being
impaired by the delay. Specifically, appellant conplains that
the del ay hindered the nenory of his alibi wtness, Larry
Burdie. Burdie's testinony revealed that Burdie did not wake up
until after the robbery had occurred on the norning of Decenber

4, 2002, and, thus, Burdie could not confirmwhether appell ant
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was at his house at the tine of the robbery. Burdie further
testified that his nmenory of the events of the norning of the
robbery was hanpered because he had been up drinking all night
before. Burdie' s testinony does not reveal that a delay in the
trial caused any prejudice to appellant’s defense.

After balancing all of the factors identified in
Bar ker, we concl ude appellant’s constitutional right to a speedy
trial was not violated.

For the foregoing reasons, the judgnent of the Pul ask

Circuit Court is affirned.

ALL CONCUR
BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE
Jul i e Nankin Gregory D. Stunbo
Assi stant Public Advocate Attorney Ceneral of Kentucky
Depart nent of Advocacy
Frankfort, Kentucky Ken W Ri ggs

Assi stant Attorney Genera
Frankfort, Kentucky
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