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BEFORE: KNOPF, TAYLOR, AND VANMETER, JUDGES.
TAYLOR, JUDCGE: Troy Gene Craig appeals fromthe March 5, 2004,
and May 7, 2004, orders of the Trinble Fam |y Court, dividing
the parties’ marital property and awardi ng Teresa nai nt enance.
We affirm

Troy and Teresa Ann Craig were married on January 26,
1979. The parties’ marriage was di ssolved by decree of

di ssolution entered in Trinble Famly Court on March 11, 2003.



Al'l other issues raised by the pleadings were reserved for
future adjudication. On March 5, 2004, the famly court’s order
dividing the parties’ marital property and awardi ng Teresa

mai nt enance was entered. Both parties filed Mtions to Alter,
Amend or Vacate. The famly court’s order granting the parties’
notions in part and denying in part, was entered on May 7, 2004.
Thi s appeal foll ows.

Troy argues the famly court did not nmake the specific
findings of fact required by KRS 403.200(1) to support an award
of mai ntenance. Specifically, Troy asserts the court did not
find whether Teresa had sufficient property to provide for her
own reasonabl e needs and whet her she was able to support herself
t hrough appropri ate enpl oynent.

It is well-established that before the famly court
may award mai ntenance, it nmust nake findings of fact pursuant to

KRS 403.200(1). Perrine v. Christine, 833 S.W2d 825 (Ky.

1992). KRS 403.200(1) states as foll ows:

(1) In a proceeding for dissolution of
marriage or | egal separation, or a
proceedi ng for mai ntenance foll ow ng
di ssolution of a marriage by a court
whi ch | acked personal jurisdiction over
t he absent spouse, the court may grant
a mai ntenance order for either spouse
only if it finds that the spouse
seeki ng mai nt enance:

(a) Lacks sufficient property,
including marital property
apportioned to him to provide for
hi s reasonabl e needs; and



(b) Is unable to support hinself
t hrough appropri ate enpl oynent or
is the custodian of a child whose
condition or circunstances nake it
appropriate that the custodi an not
be required to seek enpl oynent
out si de the home. [Enphasis
added] .
In the case sub judice, the famly court nmade the
following findings relevant to the award of mai ntenance:
The court finds that [Teresa] does not have
sufficient property including marital
property set aside for her nor sufficient
i ncone available to her fromdisability and
further finds that [Troy] has financi al
resources sufficient to assist her in her
support.
In support of its findings, the famly court noted that Teresa
suffered fromfibronyal gia, depression, and generalized anxiety
di sorder. The court noted that Teresa “was declared totally and
per manent|y di sabl ed by the Social Security Administration by a
decision entered July 26, 2000, . . . [and] [t]he outl ook
further enploynent is dim” The court also recogni zed the
marital property apportioned to Teresa and even inputed interest
i ncone to her based upon the anpunt Troy was ordered to pay her
to equalize the division of marital property.
A review of the record reveals that the famly court
engaged in a thorough anal ysis and nmade the findi ngs necessary

under KRS 403.200(1). The court nmade specific findings

regardi ng the sufficiency of the property apportioned to Teresa



and her ability to support herself through appropriate

enpl oynent. As such, we believe the famly court nade the
necessary findings of fact pursuant to KRS 403.200(1) to support
its award of mai ntenance to Teresa.

Troy next contends the famly court erred as to the
anount of mai ntenance awarded to Teresa. Troy asserts that
“while the trial court listed the factors of KRS 403.200, no
specific findings were nmade for each of those factors.”

KRS 403. 200(2) states as foll ows:

(2) The maintenance order shall be in such
anounts and for such periods of tine as
the court deens just, and after
considering all relevant factors
i ncl udi ng:

(a) The financial resources of the
party seeki ng mai nt enance,
including marital property
apportioned to him and his
ability to nmeet his needs
i ndependent |y, including the
extent to which a provision for
support of a child living with the
party includes a sum for that
party as custodi an;

(b) The tinme necessary to acquire
sufficient education or training
to enable the party seeking
mai nt enance to find appropriate
enpl oynent ;

(c) The standard of living established
during the marri age;

(d) The duration of the marri age;

(e) The age, and the physical and
enotional condition of the spouse
seeki ng mai ntenance; and

(f) The ability of the spouse from
whom nai nt enance i s sought to neet



his needs while neeting those of
t he spouse seeki ng nai nt enance.

In determ ning the anount of a mai ntenance award, KRS 403.200(2)

clearly directs the court to consider “all relevant factors.”
The statute does not, however, require the court to nake
specific findings of fact as to each relevant factor. Drake v.
Drake, 721 S.W2d 728 (Ky.App. 1986). After the court nakes the
findings of fact required under KRS 403.200(1) to determ ne
whet her an award of maintenance is proper, the anount of that
award is within the famly court’s discretion. Drake, 721
S.W2d 728. Absent an abuse of that discretion, the amount of
the mai ntenance award will not be disturbed on appeal. Id.

The fam |y court clearly considered the factors
rel evant to the amount of maintenance. The court discussed
Teresa’s financial resources, as well as Troy’'s ability to neet
hi s needs whil e paying mai ntenance to Teresa. The court al so
considered Troy’'s nonthly inconme fromGallatin Steel of
$7,129.00 and Teresa’s nmonthly income fromdisability of
$916.00. The court obviously considered that the parties were
married for sone twenty-four years, as well as, Teresa s age and
poor physical condition. W, thus, believe that the famly
court did not abuse its discretion in awardi ng Teresa

mai nt enance of $1,500.00 per nonth. See Drake, 721 S.W2d 728.



Troy next argues the famly court erred by ordering
that he “pay Teresa a separate sum of noney for the farnis
t obacco base.” Troy was awarded the “honepl ace farni and
ordered to pay Teresa an anmount equal to her marital share.
Troy asserts that the value of the farmincluded the 4,552 pound
t obacco base. Troy argues that by requiring himto pay Teresa
separately for her marital share of the tobacco base, he is
essentially paying her twice for the sane asset.

The famly court found that the appraisal of the
homepl ace farmdid not include the tobacco base. A review of
t he appraisal reveals that it utilized a conparable sales
approach, rather than an incone or cost approach. The appraisa
did not indicate that a tobacco base was included; noreover
there was no nention of a tobacco base on any of the conparable
property. Considering the evidence as whole, we believe the
famly court’s finding that the appraisal did not include the
t obacco base was not clearly erroneous. W, thus, reject Troy’'s
argunent that the famly court erred by requiring himto pay a
separate sumfor Teresa's marital share of the tobacco base on

t he honepl ace farm?

1 W note that the family court sent a “letter” to the parties indicating that
the tobacco base woul d be val ued at $2.00 per pound and requesting Troy’'s
counsel to respond if this anpbunt was not acceptable. The civil rules do not
aut horize this type of communication and we suggest that a sua sponte order
regarding the court’s intentions would have been nore appropriate under the

ci rcunst ances.



Troy al so contends the fam |y court abused its
di scretion by awardi ng Teresa attorney’ s fees and costs of
$4, 000.00. Specifically, Troy asserts the famly court “nade no
‘findings’ as to the ‘financial resources’ of the parties.”

KRS 403. 220 provi des as foll ows:

The court fromtine to tine after
considering the financial resources of both
parties may order a party to pay a
reasonabl e anount for the cost to the other
party of maintaining or defending any
proceedi ng under this chapter and for
attorney's fees, including suns for |egal
services rendered and costs incurred prior
to the comencenent of the proceedi ng or
after entry of judgnment. The court may order
that the anount be paid directly to the
attorney, who may enforce the order in his
nane.

The | anguage of KRS 403.220 is clear - the famly court is to
consi der the financial resources of the parties. The court is
not required, however, to make specific findings of fact

regardi ng those resources. Hollingsworth v. Hollingsworth, 798

S.W2d 145 (Ky.App. 1990): Tucker v. Hill, 763 S.wW2d 144

(Ky.App. 1988). As an award of attorney’'s fees and costs is
“entirely within the discretion of the court” and will not be
di sturbed on appeal absent an abuse of that discretion.

Nei dlinger v. Neidlinger, 52 S.W3d 513, 519 (Ky. 2001). Abuse

of discretion “inplies arbitrary action or capricious

di sposition under the circunstances . . . .” Sherfey v.

Sherfey, 74 S.W3d 777, 783 (Ky.App. 2002).
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In the case at hand, the famly court discussed the
financial resources of both parties and specifically pointed out
the vast disparity in their respective incone. W are of the
opinion that the famly court did not abuse its discretion by
ordering Troy to pay a portion of Teresa's attorney’'s fees.

Finally, Troy contends the fam |y court erred by
ordering that the judgnment in favor of Teresa woul d bear
interest at the rate of 12% retroactive to March 5, 2004. Troy
specifically contends that the famly court abused its
di scretion by ordering interest to be paid on the judgnent. The
court, upon review after both parties filed Ky. R Cv. P. 59
notions, granted Teresa a judgnment of $8,039.00 to equalize the
di vi sion of assets between the parties. This judgnent, for the
pur pose of accrual of interest, was effective fromthe date of
entry of the original judgnment, March 5, 2004. Troy asserts
that interest on a noney judgnment in a dissolution proceeding is
not mandatory and was inappropriate in this case. Troy argues:
“Teresa received her share of the assets at the sanme tine Troy
received his. Thus, he had no ‘advantage over Teresa’', nor was
he wi t hhol di ng funds in which she was entitled to receive one-
hal f.” Teresa responds that during the pendency of the
proceedi ng Troy had the benefit of residing at the marital

residence and the benefit of the inconme produced by the farm



Interest on a judgnent in a dissolution proceeding is
appropriate, unless there are factors making it inequitable to

require paynents of interest. Young v. Young, 479 S.W2d 20

(Ky. App. 1972). As Troy had excl usive possession and use of the
parties’ primary marital asset during the pendency of the
proceedi ng, we believe an award of interest was proper.

Troy alternatively argues that even if the award of
interest was proper, it was inproper to award interest at a rate
of 12% retroactive to March 5, 2004.

The law is clear that if interest is awarded, the rate

shall be that established by statute. Courtenay v. WIhoit, 655

S.W2d 41 (Ky.App. 1983). KRS 360. 040 establishes that a
j udgnment shall bear interest at the rate of 12% It is equally
clear that:

[NJo distinction can be nade between a

j udgnent based upon a claimfor alinony or
mai nt enance and a judgnent based upon any
other legal right. After the judgnment is
entered, although it may be subject to

nodi fication at a subsequent date, it is

bi nding and final until nodified; and any
paynents whi ch may have becone due previous
to such nodification constitute a fixed and
I i qui dat ed debt

Wi tby v. Whitby, 306 Ky. 355, 208 S.W2d 68, 69 (1948)

overrul ed on ot her grounds by Knight v. Knight, 341 S.W2d 59

(Ky. 1960). Thus, we believe that the interest rate of 12%

retroactive to March 5, 2004, the date of entry of the famly



court’s findings of fact, conclusions of |aw and judgnent was
pr oper .

For the foregoing reasons, the orders of the Trinble
Fam |y Court are affirned.

VANMETER, JUDGE, CONCURS

KNOPF, JUDGE, CONCURS AND FI LES SEPARATE OPI NI ON

KNOPF, JUDGE, CONCURRING \While | agree with nuch of
t he reasoning and the result reached by the majority opinion,
wite separately to raise several additional points and to
di scuss the matters relating to interest in this case. Wth
regard to mai ntenance, a trial court should first deternm ne a
party’s entitlenment to mai ntenance under the standards set forth
in KRS 403.200(1), and then apply the factors set out in KRS
403.200(2) to determ ne the anmount and duration of nmintenance.
In this case, the trial court did the analysis in reverse order.
Neverthel ess, the trial court found that Teresa | acks sufficient
property and sufficient incone to provide for her reasonable
needs. Because the trial court made the necessary findings and
t hey are supported by substantial evidence, | agree with the
majority that the award of mai ntenance shoul d not be disturbed.

I amnore concerned with the trial court’s findings
regardi ng the value of the tobacco base. There was no evi dence
presented at the hearing that the tobacco base had a val ue apart

fromthe apprai sed value of the real property. That evidence
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came to the court in a letter witten by Teresa’s counsel. This
was not a proper nethod for introducing evidence. Furthernore,
counsel rel ated hearsay evidence regarding an offer nmade to

pur chase t he tobacco base.

But while this evidence should only have been
i ntroduced by a witness under oath, Troy was aware that the tria
court had requested this informati on and he never objected to the
manner in which the evidence was presented to the court.
Consequently, he is barred fromraising the issue for the first
time on appeal. However, | would strongly urge the trial court
to refrain fromsuch practices in the future.

The matter involving interest has proven to be the npst
conpl ex and troubl esone issue in this case. Wile it is not
entirely clear fromthe parties’ briefs, there were two distinct
matters in the case bel ow which involved an award of post-
judgnent interest. Only one of those matters is raised in this
appeal. The first matter involves the trial court’s October 24,
2004 order finding that Troy owed Teresa $95, 243. 46 as her share
inthe marital real estate and ordering himto pay post-judgnent
interest on this amount from March 5, 2004. The trial court’s
findings and adj ustnents support the amobunt of interest owed,
al t hough I question whether the award shoul d have been desi gnhat ed
as retroactive. Mreover, Troy does not challenge the award of

interest on this amount. But on the other hand, the benefit
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whi ch Troy received fromresiding in the marital residence and
receiving income fromthe farmis not directly relevant to the
question of interest raised in this appeal.

Rat her, Troy challenges the trial court’s retroactive
award of post-judgnent interest on the equalization paynent
ordered by the trial court inits May 7, 2004 order. 1Inits
March 5 order, the trial court made findings of fact concerning
t he val ue of the tobacco base, the marital incone received by
Troy fromcrop sales, the value of the bank accounts, and the
value of certain marital farmequipnent. But the trial court
negl ected to enter a judgnent against Troy for an anount to
equal i ze the division of these assets. Teresa brought this
oversight to the court’s attention in her CR59.05 and, in its
May 7 order, the trial court entered a judgnment against Troy for
$8,039.00 to equalize the division of these assets.

As the majority correctly points out, the trial court’s
March 5, 2004 order was final and appeal able. Furthernore, fixed
and |liquidated debts in dissolution cases bear interest at the
| egal rate under KRS 360.040 until paid.? However, the May 7,
2004 order partially granted CR 59.05 relief and altered the
court’s prior judgnent. Troy makes a conpelling argunent that

t he equal i zation anmount was not fixed and |iquidated until the

2 Johnson v. Johnson, 564 S.W2d 221 (Ky.App. 1978).
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j udgnent was entered on May 7. Thus, he reasonably asserts that
post -j udgnent interest should only run fromthe |ater date.

If the trial court had failed to make findings on the
val ue of these assets in its March 5 order, then I would agree
wth Troy that the May 7 judgnent would be the final and
appeal abl e order from whi ch post-judgnment interest would run.

But since the trial court did make those findings in its initia
order, its May 7 judgnent merely included the equalization anount
determ ned but not included in the earlier judgnent. Thus, the
May 7 judgnment could relate back to the date of the March 5
order. Consequently, post-judgnment interest was properly payable
on the judgnment fromthe earlier date. Accordingly, | agree with
the majority’s conclusion affirmng the award of post-judgnent

i nterest on this amount.
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