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HENRY, JUDGE: Nina and Leslie Bl ackburn appeal froma July 21,
2004 Opi nion of the Wrkers’ Conpensation Board affirmng a
death benefit determnation by the Hon. J. Kevin King,

Adm ni strative Law Judge (“ALJ”). Their only issue on appeal is
whet her the Board erred in its finding as to the appropriate
amount of death benefits payable. Kentucky Enpl oyers Mt ual

I nsurance (“KEM ") appeals fromthat sanme decision and presents
a nunber of chall enges based upon the Board’ s finding that it is
responsi bl e for paying a 30% enhancenent of conpensati on
pursuant to KRS! 342.165(1)2 and KRS 342.375° due to safety
violations conmmtted by its insured, Lodestar Energy, Inc. Upon

review, we affirmas to both appeals.

! Kentucky Revised Statutes.
2 “|f an accident is caused in any degree by the intentional failure of the
enpl oyer to conply with any specific statute or lawful adnministrative
regul ati on made thereunder, comunicated to the enployer and relative to
installation or maintenance of safety appliances or nethods, the conpensation
for which the enpl oyer woul d otherwi se have been |iable under this chapter
shall be increased thirty percent (30% in the anbunt of each paynent. If an
accident is caused in any degree by the intentional failure of the enployee
to use any safety appliance furnished by the enpl oyer or to obey any | awful
and reasonabl e order or administrative regulation of the conmm ssioner or the
enpl oyer for the safety of enployees or the public, the conpensation for

whi ch the enpl oyer woul d ot herwi se have been |iable under this chapter, shal
be decreased fifteen percent (159 in the amount of each paynent.”

3 “Every policy or contract of workers' conpensation insurance under this
chapter, issued or delivered in this state, shall cover the entire liability
of the enployer for conpensation to each enpl oyee subject to this chapter
except as otherw se provided in KRS 216.2960, 342.020, 342.345, or 342.352
However, if specifically authorized by the comm ssioner, a separate insurance
policy may be issued for a specified plant or work location if the liability
of the enployer under this chapter to each enpl oyee subject to this chapter
is otherwi se secured and provided that no enpl oyee transferred fromone pl ant
or work | ocation to another within the enpl oynent of the sane enpl oyer shal
thereby | ose any benefit rights accurul ated under the average weekly wage



On Cctober 3, 2001, Gary Bl ackburn was working an
extra shift for his enployer, Lodestar Energy, Inc. He was
asked to drive a spare fuel truck containing approximtely 3,000
gallons of fuel into a strip mning pit known as the *Hel
Hol e,” which can only be entered via a steep grade slope. This
particul ar fuel truck was apparently used only when the regul ar
fuel truck was out of service.

A few mnutes after Gary began his drive into the
“Hell Hole,” he was found |lying on the side of the road
approximately 1,600 feet fromthe top of the slope, after he
apparently junped out to escape the fuel truck. He would |ater
die frominjuries that he sustained while escaping the truck. A
subsequent investigation by the United States Departnent of
Labor, M ne Safety and Health Adm nistration (“MSHA") reveal ed
that all six brakes of the fuel truck had mai ntenance defects
that resulted in severely reduced braking capacity. There was
al so evidence presented that m ne nanagenent was aware that
t hese brakes woul d not effectively stop this vehicle on the
grade of road on which it was required to travel. Citations
wer e consequently issued concerning the condition of the brakes.

At the tinme of the accident, Lodestar had a workers’
conpensation i nsurance policy with KEM. Part One, Section E of

the policy, titled “Paynents You Miust Make,” specifies that

concept.”



Lodestar is responsible for any paynents nade by KEM on
Lodestar’s behalf that are in excess of the benefits regularly
provi ded under workers’ conpensation |aw, including those
paynents resulting fromany serious or willful m sconduct on
Lodestar’s part or fromLodestar’s failure to conply with a
health or safety |law or regulation. Part Two, Section C of the
policy, titled “Exclusions,” provides that there is no coverage
for bodily injury intentionally caused and/ or aggravated by
Lodestar or for fines or penalties inposed for violation of
federal or state | aw.

Gary’'s wife Nina and their son Leslie, a dependent
adult child, subsequently filed a claimfor workers’
conpensati on benefits on behalf of thenselves and Gary’ s estate.
Along with basic death benefits, N na and Leslie sought a 30%
safety penalty benefit pursuant to KRS 342. 165 because of the
ci rcunst ances surroundi ng Gary’ s death.

In June 2003, Nina and Leslie entered into a partia
settl enent agreenment with Lodestar for paynent of basic death
benefits. The partial settlenment included an agreenent that
Gary’ s average weekly wage at the tine of the incident in
question was $946.28. The parties also agreed that the correct
rate of conpensation payable to the beneficiaries was $530. 07

per week, exclusive of any enhanced conpensati on payable due to



any safety violations on Lodestar’s part. The settl enent
agreenent was approved on June 26, 2003.

On Septenber 24, 2003, Lodestar filed a notion to
anmend the settlenent agreenment so as to include the anount of
its liability for weekly inconme benefits as an i ssue to be
deci ded by the ALJ. Lodestar’s notion suggested that a m stake
had been nade in calculating the appropriate maxi num anount for
t he beneficiaries’ weekly death benefit.

In a February 4, 2004 order, the ALJ ruled that the
correct death benefit rate was $238.53 per week for N na and
$79.51 per week for Leslie, with the aggregate weekly anount
totaling $318.04. N na and Leslie filed a petition to
reconsi der these cal cul ations, but the ALJ did not grant relief.
The ALJ also ruled that Lodestar had intentionally violated a
safety regul ation and therefore enhanced the conpensation to be
paid to the Bl ackburns by 30% pursuant to KRS 342.165. The ALJ
al so concluded that KEM was responsible for this 30%
enhancenent under its insurance policy wth Lodestar because KRS
342. 375 provides that every workers’ conpensation insurance
policy “shall cover the entire liability of the enployer for
conpensation to each enpl oyee” subject to the Act, and because
KRS 342. 165 specifically refers to the 30% enhancenent as
“conpensation.” The ALJ al so noted that KRS 342.910(2) exenpts

the guaranty funds fromliability for any penalties or interest



assessed for any act or onission on the part of any person, but
that there is no exenption for “regular” insurance carriers such
as KEM. Accordingly, the ALJ ordered Lodestar and KEM to pay
t he Bl ackburns an additional $95.41 per week. Follow ng a
petition for reconsideration filed by the Blackburns,* the AL)' s
deci si on was subsequently appealed to the Wrkers’ Conpensation
Boar d.

In a July 21, 2004 opinion, the Board held that the
ALJ properly cal cul ated the appropriate weekly death benefit
owed to Nina and Leslie pursuant to KRS 342.750. The Board
further agreed with the ALJ that KEM was responsible for the
30% enhanced paynent to the Bl ackburns, specifically because it
constituted a formof “conpensation” under the plain | anguage of
KRS 342.165. An appeal to this court followed.

On appeal, Nina and Leslie argue that the ALJ and the
Wor kers’ Conpensation Board erred in finding that $318.04 per
week was the appropriate award for the basic death benefit.
They instead assert that the award shoul d be either $530.07 per
week or $397.55 per week. The prinmary basis for N na and
Leslie’s contentions is their belief that the ALJ and the Board
m sapplied the provisions of KRS 342.750 in cal cul ating the

appropriate death benefit award. In particular, they contend

“1n a March 19, 2004 order, the ALJ denied the Bl ackburns’ petition as to the
i ssue of the appropriate calculations for the death benefit, but amended the
opinion to include a specific commencenent date for enhanced conpensati on.



that the cal cul ation of income benefits under KRS 342. 750 shoul d
begin with the actual “average weekly wage of the deceased” as a
base nunber as opposed to the “average weekly wage of the
state.”

KRS 342. 750 deals wth how i ncone benefits are awarded
to a surviving spouse and dependent children in the event of a
wor k-rel ated death. As Nina and Leslie correctly note in their
brief, the benefits payable to said surviving spouse and
dependent children are generally based upon the “average weekly
wage of the deceased.” O particular note here, KRS
342.750(1)(b) provides that a widow is entitled to 45% of the
aver age weekly wage of the deceased if a child is living with
her and an additional 15% for each child. 1In this specific
i nstance, given that only one dependent child is involved, the
maxi mum aggr egate benefit concerned is 60% of the applicable
“average weekly wage of the deceased.”

Wth this said, the initial |anguage of KRS 342. 750
al so sets forth that the payable inconme benefits are “subject to
the maximumlimts specified in subsections (3) and (4) of this
section.” KRS 342.750(3) provides:

For the purposes of this section, the

aver age weekly wage of the enployee shall be

taken as not nore than the average weekly

wage of the state as determ ned in KRS

342.740. In no case shall the aggregate

weekly incone benefits payable to al
beneficiaries under this section exceed the



maxi mum i ncone benefit that was or woul d

have been payable for total disability to

t he deceased, including benefits to his

dependant s.

The parties agree that, in 2001, the “average weekly wage of the
state as determined in KRS 342. 740" was $530.07. KRS 342. 750( 4)
further provides, in relevant part:

The maxi mum weekly i ncone benefits payabl e

for all beneficiaries in case of death shal

not exceed 75 percent of the average weekly

wage of the deceased as cal cul ated under KRS

342. 140, subject to the maximumlimts in

subsection (3) above...

Under Nina and Leslie’s analysis of KRS 342.750, the
cal culation for weekly death benefits would begin with Gary’s
average weekly wage, $946.28, as a base figure. Pursuant to
subsection (4) of this statute, the beneficiaries would only be
entitled to a maxi num of 75% of this anmount per week, which
totals $709.71. Since this anmount exceeds the maximumlimt set
forth by subsection (3), $530.07, the latter figure becones the
maxi mum anmount that could possibly be owed to the beneficiaries
per week. Fromhere, Nina and Leslie apply KRS 342.750(1)(b)
and cal cul ate that 60% of $946.28, Gary’s actual weekly wage, is
$567.77. Since this anpunt exceeds the determ ned maxi num base
amount of $530.07, Nina and Leslie would be entitled to $530. 07
per week. Both the ALJ and the Wrkers’ Conpensation Board
di sagreed with the applicability of this methodol ogy. W are

conpelled to do the sane.



The purpose of review by this court is to correct the
Wor kers’ Conpensation Board only where we perceive that the
Board “has overl ooked or m sconstrued controlling statutes or
precedent, or conmmitted an error in assessing the evidence so

flagrant as to cause gross injustice.” Huff Contracting v.

Sark, 12 S.W3d 704, 707 (Ky.App. 2000), quoting Western Bapti st

Hospital v. Kelly, 827 S.W2d 685, 687-88 (Ky. 1992). Wth this

said, it is well established that interpretati on and
construction of a statute is a matter of |law for the court.

Fl oyd County Board of Education v. Ratliff, 955 S.W2d 921, 925

(Ky. 1997). “[A]lny analysis of a workers’ conpensation issue is
necessarily an exercise in statutory interpretation.” WIIians

v. Eastern Coal Corp., 952 S.W2d 696, 698 (Ky. 1997). As a

general rule, we nust interpret statutes according to their

pl ain nmeaning and in accordance with the intent of the

| egislature. Ratliff, 955 S.W2d at 925. “To determ ne

| egislative intent, a court nust refer to ‘the words used in
enacting the statute rather than surm sing what may have been

i ntended but was not expressed.” ... Simlarly, a court ‘may not
interpret a statute at variance with its stated | anguage.’"

McDowel | v. Jackson Energy RECC, 84 S.W3d 71, 77 (Ky. 2002),

quoting Hale v. Conbs, 30 S.W3d 146, 151 (Ky. 2000) (G tation

omtted); see also Commonwealth v. Allen, 980 S.W2d 278, 280

(Ky. 1998) (Citations omtted). “Put another way, ‘courts nust



presune that a legislature says in a statute what it neans and
means in a statute what it says ... [and][w hen the words of a
statute are unanbi guous, then, this first canon is also the

last: “judicial inquiry is conplete.””™ MDowell, 84 S W3d at

77, quoting Connecticut Nat'l Bank v. Germain, 503 U S. 249,

253-54, 112 S. C. 1146, 1149, 117 L.Ed.2d 391 (1992).

From a readi ng of KRS 342.750 as a whole, particularly
t he enphasis placed upon the Iimtations set forth by subsection
(3), it is apparent that the CGeneral Assenbly intended that on
t hose occasi ons where the deceased’s average weekly wage, as
cal cul ated under KRS 342. 140, exceeds the average weekly wage of
the state, as determined in KRS 342. 740, the latter figure is
t he base anount that should be used as the beginning point in
t he cal cul ati on of death benefits. |In this case, as the ALJ and
the Wirkers’ Conpensation Board correctly determ ned, that
figure would be $530.07, with Nina and Leslie being collectively
entitled to 60% of this anount, $318.04, pursuant to KRS
342.750(1) (b).

Ni na and Leslie’s argunent that the base anobunt to be
used as a beginning point in calculations should be Gary’s
actual average weekly wage is sinply irreconcilable with the
cl ear | anguage of KRS 342.750, particularly the |anguage in
subsection (3) specifying that “the average weekly wage of the

enpl oyee shall be taken as not nore than the average weekly wage
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of the state as determned in KRS 342.740.” Froma plain
readi ng of this | anguage, we are conpelled to conclude that a
deceased’ s actual average weekly wage would only be used as a
begi nning point in the calculation of benefits when that wage is
| ess than the “average weekly wage of the state.” The
met hodol ogy Nina and Leslie argue should be used to calcul ate
benefits here has no basis whatsoever in the plain | anguage of
KRS 342. 750. Accordingly, we affirmthe decisions of the ALJ
and the Board as to the benefits to be paid to the Bl ackburns.
KEM ' s appeal seeks reversal of the ALJ and Board’'s
decisions finding it liable for a 30%increase in the
Bl ackburns’ workers’ conpensation award because of Lodestar’s
safety violations, pursuant to KRS 342.165 and KRS 342.375. As
not ed above, KEM's contract with Lodestar specifically excludes
coverage for incidents resulting froma failure to conply with
health or safety regulations. However, the adm nistrative
bodi es bel ow determ ned that KEM could not rely on this
contract as a way to avoid paynent of the 30% i ncrease because
it constitutes “conpensation” under KRS 342.165. KEM has
appeal ed the decision of the ALJ and the Board on four grounds:
(1) that the 30% enhancenment under KRS 342.165 is a “penalty”
and not “conpensation” for which it is responsible; (2) that KRS
342.165 viol ates the Equal Protection O ause of the 14"

Amendrent of the U S. Constitution; (3) that the Wrkers’



Conpensati on Board’'s ruling makes KRS 342. 375 unconstitutiona
as it violates the Contracts Clause of the U S. Constitution;
and (4) that KRS 342.165 violates KEM's due process rights
under the 14'" Anendrment of the U.S. Constitution because it
allows for the inposition of punitive danages w t hout the
saf eguard of judicial review

W initially note that two of the contentions raised
by KEM here—whet her the 30% enhancenent is “conpensation” under
KRS 342. 165 and whet her the enhancenent constitutes punitive
damages—have been addressed and answered by anot her panel of

this court in AGAIUIns. Co. v. South Akers Mning Co., LLC

2004 W 2674303, No. 2004- CA-000729-WC (Nov. 24, 2004), a case
that is currently pending appeal to our Supreme Court. In

addressing an argunent by AIGthat its contract provisions, not
KRS 342. 165, should control in determ ning whether it should be
held liable for a safety violation penalty, the panel cited to

Beacon Ins. Co. of Anerica v. State Farm Mutual Ins. Co., 795

S.W2d 62 (Ky. 1990), for the proposition that “while the right
to contract is one of the nost basic rights possessed by the
citizenry, this right nmust however yield to the public policy of
the state as declared by our General Assenbly.” 1d. at 63. The
panel further cited to a nunber of provisions within the

Wor kers’ Conpensation Act to support the position that “the

whol e of the Whrkers’ Conpensation Act was intrinsically

- 12 -



designed to conpensate injured workers,” AIG AU at *4,

i ncl udi ng KRS 342.375(1), which provides that “[e]very policy or
contract of workers’ conpensation insurance under this chapter,
i ssued or delivered in this state, shall cover the entire
liability of the enployer for conpensation to each enpl oyee
subject to this chapter, except as otherw se provided....”

AlG AlU at *5-6 (Enphasis in original). Based on these itens,

t he panel concluded that “the provision in the insurance policy
limting AIGs liability to South Akers does not control.”

AlG AU at *6. W agree with this reasoning, and we reach a
sim | ar concl usion.

Al G al so rai sed the argunent, as KEM does here, that
the increase in conpensation benefits provided for in KRS
342.165 is a “penalty” for the enployer’s violation of the |aw,
therefore, since a “penalty” is not “conpensation,” it is not
covered by workers’ conpensation insurance. The panel disagreed
with this assertion even though it acknow edged that the
consequence of the increase may be to penalize the enpl oyer of
t he insurance carrier. In doing so, the panel specifically
referenced the plain |anguage of KRS 342.165(1), which indicates
that the increase in benefits is to be applied to conpensate
enpl oyees for benefits “for which the enployer would ot herw se
have been liable.” AIGAIU at *8. W simlarly agree that the

pl ai n | anguage of KRS 342.165(1) indicates that the increase in



benefits is to be considered an increase in conpensation.?®
Consequently, we nust reject KEM's argunents to the contrary.
AlG s final argunment—again, an argunment raised by KEM
here—was that the increase in conpensation set forth by KRS
342.165 is equivalent to punitive damages and, therefore, it

shoul d not be held contractually liable. G ting Black’s Law

Dictionary, the panel noted that punitive danages are generally
t hose danmages “awarded in addition to actual danages when the
def endant acted with reckl essness, nalice, or deceit.” Wth
this in mnd, it noted that there was “nothing in the |anguage
of KRS 342.165 to indicate that the |legislature intended for the
i ncrease in conpensation to be punitive in nature” and, further,
that “KRS 342. 165 refers to the ... increase only in terns of
conpensation,” unlike other statutes where punitive damages are
explicitly nmentioned, such as KRS 411.130(1). AIG AU at *9.
Accordi ngly, the panel concluded that the increase in
conpensation was not akin to punitive danages. Again, we follow
the lead of our fellow panel and affirmits concl usion.
Accordingly, in conjunction with this court’s previous

rulings in AGAIU Ins. Co. v. South Akers Mning Co., LLC

supra, we find that the 30% benefit enhancenent to be paid the

Bl ackburns constitutes “conpensation” that KEM is entitled to

> In an even nore recent case, Realty Inprovement Co., Inc. v. Raley, 2005 W
1252300, No. 2004- CA-002447-WC (May 27, 2005), another panel of this court
reached a simlar conclusion.




pay on behal f of Lodestar pursuant to the Act, and that this
enhancenent does not constitute punitive danages of the type
inplicating the 14" Amendnent of the U S. Constitution. This

| eaves for analysis KEM's assertions that KRS 342. 165 viol ates
the Equal Protection Cause and that KRS 342.375 violates the
Contracts O ause.

We first address KEM's contention is that KRS 342. 165
viol ates the Equal Protection C ause of the 14'" Anendnent to the
United States Constitution because it creates a disparity in the
percent age anount of additional conpensation to be paid by an
enpl oyer (30% or forfeited by an enpl oyee (15%, respectively,
for an intentional safety violation. W begin by noting that
“acts of the legislature carry a strong presunption of

constitutionality.” Wnn v. lbold, Inc., 969 S.W2d 695, 696

(Ky. 1998). “A statute involving the regulation of economc
matters or matters of social welfare conports with both due
process and equal protection requirenents if it is rationally
related to a legitimate state objective. The constitutionality
of a statutory classification will be upheld if the
classification is not arbitrary, or if it is founded upon any
substanti al distinction suggesting the necessity or propriety of

the classification.” 1d., citing Kentucky Harlan Coal Co. v.

Hol mes, 872 S.W2d 446, 455 (Ky. 1994); Waggoner v. \Waggoner,

846 S.W2d 704 (Ky. 1992); Estridge v. Stovall, 704 S.W2d 653,

- 15 -



655 (Ky. App. 1985). Stated nore succinctly, “[w hen the statute
is a workers’ conpensation statute, the issue becones whet her
there is a rational basis for the perceived discrimnation.”

McDowel | v. Jackson Energy RECC, 84 S.W3d 71, 75 (Ky. 2002),

citing Steven Lee Enterprises v. Varney, 36 S.W3d 391, 395 (Ky.

2000). KEM has conceded here that its equal protection
chal | enge nust be exam ned under the “rational basis” test.

Qur courts have held that a “person challenging a | aw
upon equal protection grounds under the rational basis test has
a very difficult task because a | aw nust be upheld if there is
any reasonably conceivable state of facts that could provide a

rati onal basis for the classification.” Commpnwealth ex rel.

Stunbo v. Crutchfield, 157 S.W3d 621, 624 (Ky. 2005), citing

United States Railroad Retirenent Board v. Fritz, 449 U S. 166,

101 S.Ct. 453, 66 L.Ed.2d 368 (1980). “[T]he General Assenbly
need not articulate its reasons for enacting the statute, and
this is particularly true where the |legislature nust necessarily
engage in a process of line drawing.” 1d., citing Fritz, 449
US at 179, 101 S.C. at 461. “In fact, ‘[i]t is entirely
irrelevant for constitutional purposes whether the conceived
reason for the challenged distinction actually notivated the

| egislature. A legislative choice, under the rational basis
test, will not be subject to courtroomfact-finding and nay be

based on rational specul ati on unsupported by evi dence or

- 16 -



enpirical data.’”" 1d., citing F.C.C. v. Beach Conmuni cati ons,

Inc., 508 U. S 307, 315, 113 S. C. 2096, 2102, 124 L.Ed.2d 211

(1993). “We will accept at face val ue contenporaneous

decl arations of governmental purposes, or in the absence

t hereof, rationales construed after the fact, unless our

exam nation of circunstances forces us to conclude that they
could not have been a goal of the classification.” 1d., citing

Barket, Levy & Fine, Inc. v. St. Louis Thernmal Energy Corp., 21

F.3d 237 (8" Cir. 1994). *“As long as reasons for the

| egi sl ative classification may have been considered to be true,
and the relationship between the classification and the goal is
not so attenuated as to render the distinction arbitrary or
irrational, the legislation survives rational basis scrutiny.”

1d. at 625, citing Haves v. Gty of Mam, 52 F.3d 918, 922 (11'"

Cir. 1995). “Thus, a party seeking to have a statute decl ared
unconstitutional is faced with the burden of denonstrating that
there is no conceivable basis to justify the legislation.”

Hol brook v. Lexmark International Goup, Inc., 65 S. W3d 908,

915 (Ky. 2001), citing Buford v. Commonweal th, 942 S. W2d 909

(Ky. App. 1997).

Qur Supreme Court has recogni zed that the purpose of
t he penalty provision of KRS 342.165 “is to pronote workpl ace
safety by encouragi ng workers and enployers to follow safety

rul es and regul ati ons. Apex M ning v. Blankenship, 918 S. W 2d

- 17 -



225, 228 (Ky. 1996).° KEM argues that there is no avail able
authority that would give support as to why enployers are now
penal i zed at a higher rate than enpl oyees for violations
pursuant to KRS 342.165. However, we are inclined to disagree.

KRS 338.031, entitled “Cbligations of enployers and
enpl oyees” and commonly referred to as the “general duty”
cl ause, provides:

(1) Each enpl oyer:

(a) Shall furnish to each of his enpl oyees

enpl oynent and a pl ace of enpl oynent which

are free fromrecogni zed hazards that are

causing or are likely to cause death or

serious physical harmto his enpl oyees;

(b) Shall conply with occupational safety

and heal th standards pronul gated under this

chapter.

(2) Each enpl oyee shall conply with

occupational safety and heal th standards and

all rules, regulations, and orders issued

pursuant to this chapter which are

applicable to his own actions and conduct.
Wil e this provision makes cl ear that enployers and enpl oyees
are both obligated to conply with occupational and health
standards, it also specifically places an additional duty upon

enpl oyers to provide their enployees with a work environnent

free fromrecogni zed hazards |likely to cause death or serious

1t should be noted that the decision in Apex Mning was rendered before KRS
342. 165 was anmended by the 2000 General Assenbly to increase an enpl oyer’s
penalty to 30%for a safety violation. At the tine the case was deci ded,
both enpl oyers and enpl oyees were penalized 15%

- 18 -



harm ’ Such a decision by the General Assenbly reflects a policy
decision on its part that enployers are in a better position
t han enpl oyees to secure a safe and hazard-free place of
enpl oynment and, accordingly, have a duty to do so. It stands to
reason that the General Assenbly may view an enpl oyer’s
intentional violation of a safety rule as nore egregi ous than an
i ndi vi dual enpl oyee’ s—particularly given that enployers have a
specifically defined duty to naintain a safe work environnment —
and, accordingly, the punishnent for such a violation should be
nore substantial. While KEM may disagree with this
perspective, we cannot say that it is illogical or irrationa
for purposes of “rational basis” analysis given the standards
that we are required to follow. Consequently, we nust reject
KEM ’ s ar gunment.

KEM's final assertion is that the Board' s ruling
i nposi ng nandatory coverage of the 30% enhancenent, w thout
excl usi on, makes KRS 342. 375 unconstitutional as a violation of
Article I, 8 10, Cause 1 of the United States Constitution,
al so known as the Contracts C ause, which provides that "no
state shall ... pass any bill of attainder, ex post facto | aw or
law i npairing the obligation of contracts.” KEM specifically

argues that the Board’ s interpretation of “conpensation” as

" We also note that in Apex Mning, our Supreme Court clarified that the
viol ation of KRS 338.031(1)(a) that was presented by the facts of that case
sufficiently conplied with the requirenents of KRS 342.165 to justify the

i mposition of a penalty. Apex Mning, 918 S.W2d at 229.
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i ncludi ng the 30% enhancenent and its ruling that KRS 342. 375
mandates that all “conpensatory” liabilities arising under the
Workers’ Conpensation Act are to be covered under an insurance
contract constitute a retroactive interference with contract in
violation of the Contracts Cl ause. Again, however, we are
conpel | ed to disagree.

The U. S. Suprenme Court has nade clear that the
Contracts Clause “is directed against |egislative action only.”

Barrows v. Jackson, 346 U. S. 249, 260, 73 S.C. 1031, 1037, 97

L. Ed. 1586 (1953). “It has been settled by a long |ine of

deci sions, that the provision of section 10, article 1, of the
federal Constitution, protecting the obligation of contracts
agai nst state action, is directed only agai nst inpairnent by

| egi sl ati on and not by judgnents of courts.” Tidal Ol Co. v.

Fl anagan, 263 U. S. 444, 451, 44 S.C. 197, 198-99, 68 L.Ed. 382
(1924). O particular relevance here, the U S. Suprene Court
has specifically clarified that “the provisions of the
Constitution of the United States for the protection of contract
rights are directed only agai nst the inpairnment of them by
constitutions or |aws adopted or passed subsequent to the date
of the contract from which such rights spring, and do not reach
deci sions of courts construing constitutions or |aws which were

in effect when the contract was entered into.” Long Sault




Devel opnent Co. v. Call, 242 U S. 272, 277, 37 S.Ct. 79, 81, 61

L. Ed. 294 (1916) (Enphasis added).

KEM acknow edges in its brief that its insurance
contract with Lodestar was effectuated after KRS 342. 375 was
enacted. It instead takes issue wth how the Board interpreted
this statute. Gven the U S. Suprene Court’s ruling in Long
Sault, however, we do not believe that the Contracts C ause is
applicable here. W also note our belief that the Board s
interpretation of KRS 342.375 is reasonably derived froma plain
readi ng of the statute. Accordingly, we nust reject KEM's
argunent .

The opi ni on and deci sion of the Wrkers Conpensation

Board is affirned.
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