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BEFORE: BUCKI NGHAM GUI DUG.I AND JOHNSON, JUDGES.

JOHNSON, JUDGE: Dewanna Snal | wood ( Snal | wood) has appeal ed from
two orders of the Scott Circuit Court entered on April 15, 1997,
and June 16, 1997, which sunmarily dism ssed her conpl ai nt
agai nst the appellees, Shell G| Conpany (Shell) and Rogers Q|
Conmpany (Rogers). W affirm

Smal | wood’ s decedent, Tawne Marie Hyden (Hyden), died
as a result of a gunshot wound to her head shortly after 3:00
a.m on Septenber 19, 1994. This sensel ess death occurred during
the course of a robbery comrtted by two young nen, one a

juvenile, at Hyden s place of enploynent, the Shell One Stop,



| ocat ed on Del apl ain Road i n Georget own, Kentucky. Hyden was
twenty-two years old at the tine of her death, and the nother of
two children. She had worked as a cashier at the Shell One Stop
for over a year and had been pronoted to the position of

assi stant manager. She was working al one on the norning she was
mur der ed.

The Shell One Stop is owned and operated by Hamilton
Enterprises, Inc. (Hamlton Enterprises). It is undisputed that
Smal | wod, Hyden’s nother and the adm nistratrix of her
daughter’s estate, sought and obtai ned workers’ conpensati on
benefits fromHam | ton Enterprises’ insurer, including burial
expenses and benefits for Hyden's dependent children. On
Sept enber 18, 1995, Smallwood filed a conplaint in the Scott
Circuit Court seeking damages for Hyden’s wongful death. 1In her
conplaint, and in anmended conplaints, Smallwood cl ai med t hat
Ham [ ton Enterprises was negligent in failing to provide Hyden
with a safe place to work. She also alleged that Shell and
Rogers, the entities fromwhich Ham |Iton Enterprises obtains the
petrol eum products it sells, had an agency relationship with
Hyden’ s enpl oyer and were vicariously liable for the danages
resulting fromHam | ton Enterprises’ negligence. Further,
Smal | wood al | eged that Shell and Rogers had an i ndependent duty
to require Hamlton enterprises to maintain a safe place of
enpl oyment and were thus directly liable for the danages
resulting fromHyden s death. Finally, Smallwood s conplaint

i ncluded a cl ai m agai nst Janes Brian Bennett (Bennett) and Joshua



Young Cheng (Cheng), Hyden’s killers! Shell and Rogers fil ed
cross-cl ai ns agai nst Bennett and Cheng.

Bef ore addressing the issues upon which the trial court
predi cated the disnmissal of the two oil conpanies fromthis
lawsuit, it is necessary to discuss the relationship between
Shell, Rogers and Hamilton Enterprises. Shell, a mmjor producer
of petrol eum products, had a contract with Rogers, known in the
i ndustry as a A obber( contract. Under the terns of this
agreenent, Rogers agreed to purchase certain anmounts of gasoline
and other oil products from Shell and Shell granted Rogers the
right to use Shell’s nanme and | ogo and to assign the use of
Shell’s identifications to other entities. Pursuant to the
j obber contract, Rogers entered into a nmarketing agreenment with
Ham [ ton Enterprises in 1992, in which Rogers granted Ham | ton
Enterprises the right to appropriate Shell’s name and

identification at the Shell One Stop in exchange for the purchase

'The record reflects that Cheng pled guilty in the Scott
Circuit Court to the charge of nurder and, as a result of that
pl ea, was sentenced to serve twenty-five (25) years in prison
wi t hout the possibility of parole. In his answer, he stated he
had no affirmative defenses to the allegations in the conplaint.
Bennett, whose crimnal charges were pending at the tine he was
served in this case, denied the allegations in the conplaint.
The resolution of the crimnal charges agai nst Bennett is not
contained in the record on appeal .
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of gasoline and petrol eum products from Rogers for resal € The
mar ket i ng agreenment specifically provided as foll ows:

MARKETER S | NDEPENDENCE. Marketer [Hamilton
Enterprises] is an independent busi nessnan,
and nothing in this agreenent shall be
construed as reserving to Rogers any right to
exerci se any control over, or to direct in
any respect the conduct or nanagenent of

Mar ket er' s busi ness or operations conducted
pursuant to this agreenent; but the entire
control and discretion of such business and
operation shall be and renmain in Marketer,
subject only to Marketer's performance of the
obligations of this agreenent. Neither

Mar ket er nor any person performng any duties
or engaged in any work at Marketer's station
for or on behalf of Marketer shall be deened
an enpl oyee or agent of Rogers or Shell, and
none of themis authorized to i npose on
Rogers or Shell any obligations or liability
what soever .

Shel |l and Rogers have consistently naintai ned that they
owed no duty to Hyden to provide her with a safe place to work,
and that they never voluntarily undertook a duty to provide her
with a safe place to work. On January 31, 1997, they noved for
sumary judgnent arguing that there was nothing in the
contractual relationship with Ham|lton Enterprises that placed a
duty on themto protect Ham lton Enterprises’ enployees fromthe
crimnal attacks of third parties. The oil conpani es cont ended
that any control they asserted over Hamilton Enterprises was

designed to maintain m ni num standards of operation and

’Hami | ton enterprises is known as aA obber-deal erf or a
Asubj obber.f§ Shell QI utilizes other types of arrangenents in
marketing its products. For exanple, it hasAdeal er stores,{
al so known as Afranchi se stored) where it contracts directly with
an i ndependent business to operate a Shell branded store. W
discern little difference between the relationship of Shell to
its jobber-dealers and franchi sees. Shell also owns and operates
Shel | conveni ence stores which are known asAsal ary or corporate
stores.{
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appearance to preserve the public’s confidence in Shell’s
products and that they had neither the right, nor the duty, to
control the security at the Shell One Stop. They also insisted
that since Hamlton Enterprises was an i ndependent contractor and
not their agent, they could not be held vicariously liable for
any negligence by Ham Iton Enterprises in not providing a safe
work place. In the alternative, they argued that even if a
princi pal /agent rel ationship were established, they would not be
liable to Smallwood as they were protected by theup-the-I| adder
def ense under Kentucky Revised Statutes (KRS) 342.610(2).

In her response, Smallwood argued that the contractual
arrangenent between Shell, Rogers and Hami|ton Enterprises was
desi gned to Amani pul ate and directly or indirectly control these
so-cal l ed ’i ndependent’ marketers, jobbers and deal ers, and
others involved in the chain of petrol eum product distributiof’
To make her point, Smallwood outlined nearly fifty terns in the
contracts giving Shell and/or Rogers control over the manner in

whi ch Hanilton Enterprises operated the Shell One Stop. She

°I'n his affidavit filed in response to the notion for
summary judgnent, Smallwood's expert w tness, James M Patterson,
expl ai ned that until the 1940s and 1950s, nobst gasoline stations
wer e conpany owned and operated. According to Patterson, the
switch to i ndependent jobbers was acconplished in partio
attenpt to insulate the major oil conpanies as nuch as possible
fromthe risks and liabilities associated with gasoline retai
sal es, including unionization, harmto life and linb and
environnmental liability.Q

‘Exanpl es recited by Smal | wood i ncl uded: AHani | ton had to
conply with Shell’s standards of operation and appearandge
AHami I ton was required to have hours of operation from6:00 a. m
to 12: 00 p.m@ (Interestingly, Ham Iton Enterprises was not
required to have the store open 24 hours a day or at the tinme of
day that Hyden was nurdered.); AHam I ton was required to perform

(conti nued...)
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mai ntai ned that it was necessary for Shell and other nmjor oi
conpanies to control their jobber stationsAif they are to
effectively inplement their strategy of product differentiatiof.
This control, she argued, was sufficient evidence for the trial
court to determine that Hamilton Enterprises was the agent of
Shel |l and Rogers and to hold the oil conpanies vicariously |iable
for Ham | ton Enterprises’ negligence in failing to provide Hyden
with a safe place to work.

Smal | wood al so argued that there was evidence from
which a jury could determ ne that Shell voluntarily assuned a
duty to provide Hyden with a safe place to work. This evidence
consi sted of Shell having provided nmaterials for Ham | ton
Enterprises to use in training store enployees regardi ng safety
concerns. The packet of materials supplied by Shell to jobbers,
i ncluding Ham I ton Enterprises, was acconpanied by a |etter which
read in part as follows:

In today's society, security is critical to

t he success and safe operation of a service

station facility. Good security practices

hel p reduce the threat of robbery and

burgl ary, enhancing the safety of both

enpl oyees and custoners. As part of Shell's

ongoing effort to provide nore infornmation on

service station security, the encl osed

i nformati on packet was created. The packet

contai ns inportant suggestions for deterring

robberies at your station, as well as
provi di ng val uabl e sources of security

“(...continued)
autonotive repairs in a workmanli ke mannef; AHam | ton’s
enpl oyees were required to wear clean uniforns of a type and
styl e approved by Rogers and Shel §; AHami | ton had to obtain
Rogers’ prior witten approval before installing or replacing any
vendi ng machi nes or display equi pnent for nerchandi sing sundry
conveni ence itend; and AHami I ton was required to keep the
station free fromloiteringd
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rel ated equi prent and training aids. Also
included is information on the enhanced
Service Station Reward Program now of fering
up to $20,000 for the arrest and conviction
of crimnals commtting violent crines

agai nst Shell Deal ers, Jobbers, Jobber

Deal ers or enployees in Shell branded service
stati ons.

Using this material as part of your training
programw || hel p prepare your enployees if
they are faced with a life threatening
situation. Wiile this packet was originally
distributed in 1990, the nmagnitude of service
station security problens warrants its
reissue. W urge you to use this material to
make your business a safer place to work.

Smal | wood al so argued that a jury coul d concl udéeit hat
Shel | and Rogers shoul d have recogni zed the need for adequate
trai ning of marketers/buyer outlets so as to protect enpl oyees
fromcrimnal attack. Srmallwood further argued that there were
public policy considerations maki ng sumrary j udgnent
i nappropriate. Specifically, she argued:

To allow Shell to exert such control over

Ham [ ton as will enable Shell to provide

consuners nationwide with a uniformlevel of

service, while at the sanme tine allow ng

Shell to escape liability by claimng that it

does not control Hamlton's operations,

confers upon Shell the benefits of a

franchi se systemor a jobber distributions

systemw thout requiring Shell to bear any of

t he burdens or risks.
Finally, Smallwood argued that Shell and Rogers were not entitled
to assert the up-the-|adder defense as they were not
Acontractorsi as contenpl ated by KRS 342.610(2).

In its order of April 15, 1997, the trial court
anal yzed the various cases cited by both Snallwood and the oil

conpani es and held as foll ows:



[ T] here does not appear to be any evi dence
that Shell or Rogers sought to control the
manner in which Ham |ton was to operate its
busi ness. The Jobber Contract gave Shell the
right to conduct inspections, and the

Mar ket i ng Agreenent gave Rogers the right to
conduct inspections. However, there appears
to be no evidence that Shell actually
conducted inspections, and the evidence is
di sputed as to whet her Rogers conducted

i nspections. Even if Rogers did conduct

i nspections, it does not appear that it
ordered conditions corrected, issued threats
to cancel the contract, or advised Ham lton
how to conduct its business.

Shel | distributed a security packet to
j obbers and deal ers containing security
suggestions which the packet stated that
reci pients should consider as part of their
overal |l security program The packet
expressly disclaimed any claimthat its
suggesti ons woul d prevent crines and
injuries. UnlikeJ.M v. Shell [922 S.W2d
754 (Mb. 1996)], however, the security packet
did not set forth details or the manner in
whi ch safety was to be achieved, and it does
not appear that Shell required the recipients
to i npl enent those suggesti ons.

In this Court's opinion, considering al
of the foregoing, this Court does not believe
t hat the evidence denonstrates that Shell and
Rogers mai ntai ned sufficient control over
Ham [ ton's operation of the station such as
to create an actual agency relationship, and
thus render themliable for Ms. Hyden's
deat h.

The trial court also dismssed Smallwod’s claimwth
respect to a breach of an independent duty to provide a safe work
envi ronnment as foll ows:

It does not appear to this Court that

[ Smal | wood] articul ates upon what basis she
believes that that duty exists, nor does she
appear to address the argument presented by
Shell and Rogers. |In any event, this Court
does not believe that it has been shown | aw
whi ch woul d support a concl usi on that Shel
and Rogers owed Ms. Hyden an i ndependent duty
to provide her with a safe work environnent.
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As to the issue of Shell’s and Rogers’ voluntary undertaking to
provi de security to Hyden, the trial court held that there nust
be Agreater involvenent for liability to attach than the degree
undertaken by Shell and Rogers in this casel It reasoned: AThe
security packet expressly provides that it contains information
whi ch recipients should consider as part of the security program
and it disclained any representation that its inplenentation
woul d prevent crines or injuries§

The trial court’s order did not address the effect, if
any, of the Wbrkers’ Conpensation Act. Smallwood asked the tri al
court to reconsider its order and address the issue of whether
Shel |l and Rogers were entities protected by the workers’
conpensati on schenme. The trial court granted Smal |l wood’ s request
and in its order entered June 16, 1997, addressed the appellees’
up-the-1| adder defense as foll ows:

This Court believes that, pursuant toKRS

342.610(2) and Firenfaln's Fund [l nsurance

Co. v. Shernman and Fl etcher, Ky., 705 S. W 2d

459 (1986)], in order for Shell and Rogers to

be consi dered contractors, they nust have

been contracting with another to performthe

kind of work which is a regular part of their

busi ness. There does not appear to be any

requi renent that they subcontract work

because of a contractual obligation owed to a

third party. It appears to this Court that

mar keting and selling oil products and
operating convenient stores is a regular part

of the business of Shell and Rogers. It
seenms to this Court that the business
arrangenent anong Shell, Rogers, and Ham |ton

appears to place Shell and Rogers in the
status of contractors, since they have
contracted with each other and with Ham | ton
to sell oil products and to operate a
conveni ent store. This Court believes that
their status as contractors render them
potentially liable for Wirkers[’]
Conpensati on coverage for Ms. Hyden, and
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pursuant to KRS 342.690(1), they are entitled
to protection fromliability for that reason

After the trial court granted the notion of Shell and
Rogers for sunmary judgnment, it also granted a simlar notion
made by Hamilton Enterprises on Septenber 2, 1997. The trial
court held that Smallwood’ s cl ai ms agai nst Hyden’s enpl oyer were
barred as a matter of law by the ternms of KRS 342.690(1) and KRS
342.610(4). Snmallwood has not appeal ed fromthe judgnent
di smi ssing Ham Iton Enterprises. The clains against Bennett and
Cheng are still pending in the trial court.

In this appeal, Smallwood continues to argue that Shel
and Rogers are vicariously liable for the alleged negligence of
Ham [ ton Enterprises in failing to provide Hyden with a safe
pl ace to work. She states thatA a] critical question before
this Court is whether Shell and/or Rogers had the right to
exerci se control over the business operation of Hamlton
[Enterprises] at the Delaplain Shell One Stopl She argues in
the alternative that sunmary judgment was i nappropriate because
there is a genuine issue of material fact regarding the control
Shel |l and Rogers exerted over Hamilton Enterprises.

Addi tionally, Smallwood argues that the trial court erred in
sumarily dismssing her claimthat Shell and Rogers had an

i ndependent duty to require Hamlton Enterprises to maintain a
safe place for Hyden to work. Shell and Rogers argue that
Ham [ ton Enterprises was an i ndependent contractor and that

nei ther Acontroll ed how Ham | ton [Enterprises] operated its
service statior and Adid not participate in the decisions or

details of the day-to-day operationg to the degree necessary to
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create an agency relationship and to be vulnerable to clains
predi cated on vicarious liability. In addressing Smallwood’s

t heory of independent liability, the appellees contend that there
is Ano general duty owed by a franchisor to provide a secure

wor kpl ace to enpl oyees of its franchiseef thereby justifying the
sumary judgnent with respect to that portion of Smallwood’ s
conpl ai nt.

As our recitation of the facts indicated, the trial
court determ ned that Shell and Rogers did not maintain
sufficient control over Hamilton Enterprises to create an agency
relationship, or in the alternative, were protected by the up-

t he-1 adder defense. It is our opinion that the trial court
reached the right result on the issue of whether Shell and Rogers
are vicariously liable for the negligence, if any, of Hamlton
Enterprises, although our reasoning is different. Many of the
cases Smal |l wood has cited convince us that there is a significant
i ssue of fact concerning the existence of an agency relationship
bet ween Shell and Hamilton Enterprises. See note 6, infra

Al so, we are not convinced that KRS 342.610(2)(b) is applicable

in the context of a franchisor/franchisee rel ationship.

*The purpose of KRS 342.610(2)(b) is to protect enployees of
subcontractors and Ato prevent subcontracting to irresponsible
people.@ Fireman’s Fund 705 S.W2d at 461. W question its
applicability, however, where the relationship of the alleged
contractor (Shell and/or Rogers) and the all eged subcontractor
(Ham lton Enterprises) is that of franchisor/franchi see or
parent/subsidiary. W have no doubt that if Ham |ton Enterprises
had not secured workers’ conpensation insurance coverage, the
appel | ees woul d be quick to deny responsibility for those
benefits, relying upon the explicit |anguage in the marketing
agreenment providing that no enpl oyee of Ham |ton Enterprises
Ashal | be deened an enpl oyee or agent of Rogers or Shell@. The

(conti nued...)
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However, even if, as Smallwood urges, the control retained by
Shel | and Rogers over Ham Iton Enterprises’ operation of the
Shell One Stop were sufficient to create a principal/agent
relati onship, and further assum ng the appell ees were not
entitled to the up-the-Iladder defense, Snallwood woul d not be
entitled to recover danmages from Shell or Rogers under a theory

predi cated on respondeat superior or inputed liability.

It is a settled principle in this jurisdiction that a
rel ease of the agent or servant acts as a release of the
princi pal /master whose liability isAvicarious in nature and
derived solely fromits legal relation to the wongdoer. . . {.

Copel and v. Humana of Kentucky, Inc, Ky.App., 769 S.W2d 67, 70

(1989). In Copeland, this Court held that a covenant not to sue

the primary tortfeasors, two anesthesiol ogi sts,Aaffected a

°(...continued)
irony of the argunment advanced by Shell and RogerGi.e., that
they were potentially liable for Hyden's workers’ conpensation
benefits despite the clear terns of the marketing agreener@was
not | ost on Professor Larson who nade the foll ow ng observation:

Odinarily it is the corporation that is
trying to insist on its separateness fromits
subsidiary, and it is the plaintiff that is
trying to Apierce the corporate veil § But
here the positions are reversed. The parent
strives to disavow its separateness so as to
assune identity with its subsidiary and thus
share its immunity as enployer. But this
makes it vulnerable to the argunent that the
parent, having deliberately set up the
corporate separateness for its own purposes,
shoul d not be heard to di savow t hat
separateness when it happens to be to its
advant age to do so.

Larson, Wrkers' Conpensation Law 8§ 72.40 (1998).
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conpl ete di scharge of the hospital (the naster/enployer) who is
only secondarily liable id. at 70, and reasoned as foll ows:

Havi ng agreed not to sue the
servant/agent, and made recovery by
settlement therefrom the appellant may not
now seek additional recovery fromthe
mast er/ princi pal based upon the sane acts of
al | eged negligence, whether the docunent is
called a "rel ease" or "covenant not to sue."

It matters little how the servant was
released fromliability; as long as he is
free fromharm it appears to us that his
mast er should al so be bl anel ess. Max v.
Spaeth, 349 S.W2d 1 (M. 1961).

This result is required for either or both
of two reasons: "That such a result wl
avoid circuity of action or that since the
liability of the master or principal is
nerely derivative and secondary, exoneration
of the servant renoves the foundation upon
which to inmpute negligence to the nmaster or
principal." Holconb v. Flavin 34 IIl.2d
558, 216 N. E. 2d 811, 814 (1966).

Id. at 69.

This principle is no | ess applicable where, as in the
i nstant case, the agent/servant is released or inmune from
liability by virtue of a statute. AA] statute that bars a claim
agai nst an agent equally protects those in whose behalf he acted
as agent, where there are no circunstances of equity to prevent
the operation of the statute in their favor[.@ 3 Am Jur. 2d
Agency 8 348 (1986). Cearly, our Kentucky Wrkers’ Conpensation
Act grants imunity fromtort liability to all enployers covered

by the act. KRS 342.690. |InBoggs v. Blue D anond Coal Conpany

590 F.2d 655 (6" Cir.1979), the Court, relying on the

Rest at ement  (Second) of Agency 88 185 and 217, stated:

The parent is not |iable under the doctrine
of respondeat superior for the negligence of
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t he subsidiary. For purposes of the doctrine
of respondeat superior, a subsidiary which
provi des wor knmen's conpensati on shoul d be
treated as having term nated the derivative
liability of its parent or principal by
satisfaction of the claim

ld. at 663 (citations omtted). See also demv. Steveco, Inc.,

450 N. E. 2d 550, 554 (Ind.Ct.App. 1983) (satisfaction of claim
agai nst enpl oyer under workers’ conpensation actAal so satisfies
the liability of all parties whose liability is predicated solely
upon their relationship to the i medi ate enpl oye€)) .

We have revi ewed the nunmerous cases cited by Smal | wood
for the proposition that a franchi sor who retains control over
its franchisee can be vicariously liable for the torts of the
franchi see. However, these cases involve clainms by patrons of

the franchi see, not enployees’ The inportance of this

°See Brenner v. Socony Vacuum O 1 Co, 158 S.w2d 171
(M. Ct. App. 1942) (agency rel ationship found between oil conpany
and | essee of service station so as to inpute liability for
injuries suffered by custonmer as a result of negligence of
| essee's enpl oyee); Aweida v. Kientz 536 P.2d 1138
(Co. Ct. App. 1975) (sunmary judgnent in favor of oil conpany in
suit brought by custoner injured by ruptured tire against service
station operator and oil conpany determined to be inappropriate
wher e evi dence showed oil conpany had "the right to control al
of the activities" of service station operator);Edwards v. Qulf
Ol Corporation 24 S.E.2d 843 (Ga. Ct. App.1943) (plaintiff, whose
son died fromburns sustained at service station where he was a
patron, was allowed to recover against oil conpany under agency
theory); Balderas v. Howe 891 S.W2d 871 (M. Ct. App. 1995)
(summary judgnment in favor of franchisor reversed in suit by
aut onobi | e acci dent victi mwhose injuries were allegedly caused
by franchi see’s enpl oyee where evidence indicated franchisor had
right to control physical conduct of franchisee);J.M v. Shel
Q1 Conpany, 922 S.W2d 759, 764 (M. banc 1996) (custoner, who
was sexual ly assaulted and shot at Shell conveni ence store and
gasoline station |leased to franchisee, was entitled to proceed
agai nst oil conpany as the agreenents between oil conpany and
franchisee (simlar to those in the instant case) "g[aJve rise to
a factual question as to whether Shell had a right of control
over [franchisee] in providing security for custoners of the
(continued...)
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distinction is obvious. There is no statutory or comon | aw
immunity inplicated when the person injured is a custoner of the
franchi see. Snmallwood has not cited a single case where an

i njured enpl oyee of a franchi see has recovered damages fromthe

franchi sor under the agency theory ofrespondeat superior and our

research does not reveal any such cases. Rather, the only cases
relied upon by Smal | wod where enpl oyees prevail ed agai nst a
franchi sor involved all egati ons of independent negligence by the
franchi sor.

It is settled that sunmary judgnment is inappropriate
unl ess Ait appears inpossible for the nonnoving party to produce
evidence at trial warranting a judgnment in his favor. . . .

Steelvest, Inc. v. Scansteel Service Center, Inc. Ky., 807

S.W2d 476, 482 (1991). Regardless of the evidence Snal | wood
coul d produce on what she perceives to be theicritical@ i ssue of
control, it must be concluded as a matter of |law that Smallwood’s

cl ai m based on respondeat superior fails. Accordingly, the

sumary judgnent for Shell and Rogers on this claimwas
appropri at e.

W will now turn to Smallwood’s claimthat there is
evi dence precluding summary judgnment di sm ssing her claimthat

Shell and Rogers are liable for their independent acts of

°C...continued)
station"); Chevron Ol Conpany v. Sutton 515 P.2d 1283
(N.M 1973) (estate of wonman who died frominjuries sustained in
an autonobil e accident attributable to repairs nade by service
station allowed to proceed against oil conpany under theory of
i mput ed negligence); Juarbe v. Gty of Philadelphia 431 A 2d
1073 (Pa. Super.Ct.1981) (plaintiff who slipped and fell on
petrol eum products on sidewal k next to service station allowed to
proceed agai nst oil conpany under theory ofrespondeat superior).
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negligence resulting in Hyden’s death. The gist of Snallwood’ s
argurment in this regard is thatAShell controls and directly

i nfluences nearly every aspect of an ’'independent’ dealer’s
operation, including security nmeasureg and is Auniquely in a
position to know about the risks and dangers associated with
operation of service station/conveni ence stores and the ways in
which the risks of crinme and ot her hazards m ght be reduced.

Furt her, she contends that because deal ers, such as Ham |ton
Enterprises, Atypically lack sophistication about technical and
retail security and safety matter§ Shell, at a m ninum should
have insisted that Hamlton Enterprises denonstrate that it was

Af ol | owi ng accepted practice in the protection of [its] custoners
and enpl oyees from comon health and safety hazards before

doi ng business with Ham Iton Enterprises. Essentially, Snallwood
woul d place a duty on Shell, because of its greater expertise and
financial wherewithal, to voluntarily undertake to control the
security for all their jobbers.

The cases relied upon by Smallwod fall into two basic
categories: Either the franchisor required the franchisee to
utilize the instrunentality that caused the enployee's injury, or
the franchisor voluntarily undertook to provide security for the

franchisee. Wse v. Kentucky Fried Chicken Corp, 555 F. Supp.

991 (D. N H 1983), involves the claimof an injured enpl oyee
agai nst a franchisor, Kentucky Fried Chicken (KFC). The
plaintiff, injured by a defective pressure cooker, clained that
KFC was Aprinmarily liable for its own negligent conduct@ Id. at

994. Summary judgnent in favor of KFC was reversed as the facts,
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Ai f proven, would support a finding that KFC, at a mninmum had a

duty to warn.¢ ld. at 996." See also Wiitten v. Kentucky Fried

Chi cken Corp., 570 N.E. 2d 1353 (I nd. Ct. App. 1991) (extent of

franchi sor’s control over the injury-causing instrunent, the
chi cken fryer, gave rise to a genuine issue of nmaterial fact as
to whether it owed a duty to its franchi sees’ enpl oyees vis-a-vis
the fryers).

In Martin v. McDonald's Corporation 213 111. App. 3d

487, 572 N. E.2d 1073 (1991), the verdict for the plaintiffs,
whose daughter was killed while working at a McDonal d’ s
franchi se, was affirmed based on a claimthat the franchisor

Avol untarily assuned a duty to provide securitfl/at the

franchi see’s store. 1d. at 492. The appellate court held that

t he evidence was sufficient to support the jury's finding that
McDonal d’ s breached that assuned duty and that the breach was the
proxi mate cause of plaintiffs’ injury. 1d. at 493-494. Ind em

v. Steveco, supra, an errpl oyee of a conveni ence store was

nmur dered while working the | ate-night shift alone. As noted
earlier herein, that Court rejected a claimof derivative
liability agai nst Southland, the franchisor. However, the Court

reversed the dismssal for failure to state a claimw th respect

The facts at issue included that the agreenent between KFC
and its franchisee, plaintiff’s enployer, required the franchisee
t o purchase Aapproved equi pnent ,i that the pressure cooker which
mal functi oned and caused plaintiff’s injuries was purchased from
At he approved supplier listf that KFC was aware of 40 accidents
i nvol ving the specific pressure cooker in its various franchises
and had been infornmed by the cooker’s nmanufacturer ofAcorrective
nmeasures which could be utilized to avoid such accidentd, and
t hat, though know ng of the defect, KFC did not warn its
franchi see of the Adangers associated with the use of the
equi prent.f 1d. at 993.
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to that portion of the conplaint which alleged an i ndependent
duty on the part of Southland to provide the deceased with a safe
pl ace to work, and reasoned as foll ows:

W agree . . . that franchi se agreenents
commonly invol ve questions of material fact
whi ch cannot be di sposed of by sumary
judgnment. Therefore, prelimnary disposition
of the question of the amount of control a
franchi sor retains is generally inappropriate
on a notion to dismss for failure to state a
cl ai m upon which relief could be granted
because the question commonly presents a
guestion which is not addressable by a T.R
12(B) (6) notion.

Id., 450 N.E.2d at 555-556.
In Hel nthen v. VWhite Hen Pantry, Inc, 685 N E. 2d 180

(I'nd. Ct. App.1997), a recent case cited by both Smal |l wod and the
appel | ees, the parents of an enpl oyee abducted and nurdered while
wor ki ng at a conveni ence store early in the norning brought a
suit against the franchisor, Wite Hen Pantry (WHP), for failing
to provi de adequate security at its franchisee' s store. That
case recogni zed, as the appellees argue, thatAft]here is no
general direct duty to provide a secure workpl ace owed by a
franchi sor to enployees of its franchiseesf 1d. at 181. Thus,
Hel nthen is contrary to Snallwood s argunment that Shell’s
superior expertise and/or financial position created a | egal duty
to voluntarily provide security, or to insure that its franchi see
provi ded adequate security, for the protection of the
franchi see’ s enpl oyees.

Nevert hel ess, Snallwood finds support inHel nchen’s
hol di ng that Aa duty may ari se dependi ng on the extent of control

a franchi sor has over the operations of the franchisd. 1d.

-18-



Al T] he relevant inquiry is whether there is a genuine issue of
material fact as to the extent WHP control |l ed security neasures
at its convenience storesf 1d. at 182. Thus, Smallwood argues,
Alalt a minimum the case should be remanded to allow for further
factual devel opnenti of the adequacy of theAsafety procedures in
pl ace whi ch caused [Hyden] to be kill ed}

Normal |y, the question of the existence of a duty is

one of law. Millins v. Conmonwealth Life |Insurance Conpany Ky.,

839 S.W2d 245, 248 (1992). AThe statenent of whether a duty
exists is but a conclusion of whether a plaintiff’s interests are

entitled to | egal protection against the defendant’s conducti.

Al derman v. Bradley Ky.App., 957 S.W2d 264, 267 (1997).

However, as the Hel nthen, dem Wse, and Martin cases suggest,

the issue nay involve a mxed question of |aw and fact.

It is our opinion, however, that the trial court
correctly determ ned that Shell and Rogers did not have a | egal
duty to provide Hyden with a safe work environnment. The
authorities upon which Smal |l wood relies, and others which we have
found in our research, provide that in order for the franchisor
to have a duty to the enployees of its franchisee, it nust be
denonstrated that the franchisor retained the ability to nake
deci sions concerning the daily operation of the franchi see and
specifically retained the ability to control the security of the
franchise. For exanple, indem the Court, quoting fromCoty v.
U.S. Slicing Machine Conpany 58 I11.App.3d 237, 15 I11|.Dec. 687,

373 N.E. 2d 1371 (1978), stated as foll ows:

AlA] [franchisor] who possesses a right to
supervi se the internal operations of

-19-



anot her’s enterprise, which includes a right
to veto an unsafe procedure, nmay be |iable
for the negligent failure to do so. .o
However, this right to interdict unsafe
practices nmust consist of something nore than
a general right to make suggestions or
recommendations or to order the work stopped
or resuned.@

Id., 450 N E. 2d at 555. See also Folsomyv. Burger King 135

Wash. 2d 658, 958 P.2d 301, 308-310 (1998). 1In the instant case,
Smal | wood has failed to present any evidence bearing on the issue
of Shell’s or Rogers’ control of the security in place at the
Shell One Stop. Thus, regardl ess of the adequacy of the safety
procedures in place on the night Hyden was mnmurdered, the record
does not reveal, nor does Snallwood allege, that Shell or Rogers
exerted any control over the security at the Shell One Stop.

This lack of control was consistent with the contracts between
the parties which did not provide the appellees with the right to
control the security at the Shell One Stop.

The only evidence that Smallwood points to in this
regard is the security packet provided by Shell to Ham |ton
Enterprises that contained informati on and suggestions for
security at the Shell One Stop. As the appellees point out,

Hel nchen di spel s the notion that giving adviceAcal cul ated to

hei ght en awar eness regarding security issues and to offer
suggestions for addressing crimnal activitlyis sufficient to
create a legal duty on the part of a franchisor. |d. at 182-183.
There being no duty owed to Hyden in the first instance by Shel
or Rogers, summary judgnent was appropriately granted. Sheehan

v. United Services Autonpbile Association Ky.App., 913 S.W2d 4,

6 (1996).

-20-



Accordi ngly,
affirned.
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