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BEFORE: ACREE, CALDWELL, AND LAMBERT, JUDGES.

LAMBERT, JUDGE: Skip Hansen appeals from the McCracken Circuit Court’s
final judgment and sentence of imprisonment entered January 16, 2019. At trial,
the jury convicted Hansen of a variety of offenses involving his former girlfriend’s
daughter, including multiple counts of third-degree rape and using a minor in a
sexual performance. Hansen was thereafter sentenced to a concurrent term of

eighteen years’ imprisonment. After our review, we affirm.



I. Background

Hansen and Alice! were involved in a relationship for approximately
ten years. When Alice first met Hansen, she had a four-year-old daughter, Betty,
from a previous relationship. At some point, Hansen, Alice, and Betty began
living together. Over the next few years, Betty had a good relationship with
Hansen, whom she viewed as a father figure. Later, Hansen and Alice had
domestic difficulties. The couple ended their relationship and began living apart.
Nonetheless, even though Hansen was not Betty’s biological father, Alice
permitted Hansen to have weekend visitations with Betty at his home in
McCracken County.

On January 17, 2018, Alice and Hansen had been arguing all day.
Betty, who was fifteen years old at the time, had recently returned from a visit with
Hansen. Alice wanted to know if Hansen had been saying negative things about
her to Betty, so she checked Betty’s cell phone for text messages regarding their
issues. Instead, she found nude photographs of Betty which had been sent to
Hansen’s cell phone number. Alice called Hansen, who denied knowing why
Betty sent the nude photographs to him and claimed he did not request them. He
also claimed Betty probably sent the photographs to him accidentally, stating she

“sends nudes to everyone.”

1 To preserve the anonymity of the minor victim, we have elected to use pseudonyms for the
victim and her mother in this case.



Not satisfied with this explanation, Alice called the McCracken
County Sheriff’s Department, which began its investigation. The investigating
detectives interviewed Alice and Betty and took possession of Betty’s cell phone.
Betty’s cell phone contained a Snapchat account. One of the investigating
detectives would later describe Snapchat as a “secretive” messaging application,
because it automatically deletes texts and photographs after the recipient views
them. However, upon logging into the Snapchat account from Betty’s cell phone,
investigators were able to recover text conversations between Betty and Hansen, as
well as videos and photographs she had sent to him. One of the videos depicted
Betty massaging her bare breast. The date stamp on the video file indicated Betty
was thirteen years old at the time the video was taken. In one of their logged text
conversations, Hansen sent Betty a one-word message: “NUDES!” Betty
interpreted this as a request for nude photographs of herself.

Over the following week, with Alice’s cooperation, the investigating
detectives conducted and recorded two monitored telephone conversations to
Hansen, referred to as “controlled calls.” The first controlled call was between
Alice and Hansen, and the second was between Betty and Hansen. In the first
controlled call, Hansen denied wrongdoing, but admitted Betty would sleep next to
him in his bed because it was “comfortable.” In the second controlled call, Hansen

urged Betty to say she had lied and invented the allegations against him.



According to Betty, the nature of her relationship with Hansen
changed when she was eleven years old and Hansen still lived with Betty and her
mother. Hansen began touching her vagina at night when she went to bed, which
eventually progressed to digital penetration. Betty said she first had sexual
intercourse with Hansen at some point between August and October 2017, while
she was visiting him at his home in McCracken County. On December 16, 2017,
Betty said she was asleep in Hansen’s bed when she woke up to find him taking
photographs of his penis against her buttocks. Betty denied sending the
photograph to Hansen, stating Hansen sent the photograph to himself from her cell
phone. A second incident of sexual intercourse between Betty and Hansen
occurred on December 23, 2017.

Based on the interviews, controlled calls, and the examination of
Betty’s cell phone, investigators successfully sought an arrest warrant for Hansen
and a search warrant for electronic devices and storage media in Hansen’s home.
After Hansen’s arrest, the investigators recovered computers, cell phones, tablets,
memory cards, and flash drives. After a forensic examination of these devices, the
investigators found multiple photographs of Betty, some of which were identified
as having been taken in Hansen’s bedroom. One photograph shows Betty
displaying her vagina to the camera. Another photograph shows a male’s penis

next to a female’s buttocks. Betty would later testify she recognized herself in that



photograph due to a birthmark. Two photographs show Betty smoking marijuana
in Hansen’s living room.

The McCracken County grand jury thereafter indicted Hansen on one
count of third-degree rape, one count of first-degree sexual abuse, and two counts
of possession or viewing of matter portraying a sexual performance by a minor.
After the investigating detectives recovered more forensic evidence from the
electronic devices found at Hansen’s home, the Commonwealth successfully
sought a superseding indictment. The new indictment charged Hansen with two
counts of third-degree rape, one count of second-degree unlawful transaction with
a minor (marijuana), one count of third-degree sodomy, two counts of first-degree
sexual abuse, three counts of possession or viewing matter portraying a sexual
performance by a minor, and six counts of using a minor under age sixteen in a
sexual performance.

At trial, the jury heard testimony consistent with the foregoing
narrative from the investigating detectives, Alice, and Betty. The jury also viewed
the texts, videos, and photographs recovered from Betty’s cell phone and from the
electronic devices seized at Hansen’s residence. Hansen testified in his defense
and admitted he gave Betty marijuana, though he denied ever sending nude
photographs of Betty to himself. He also denied having sexual intercourse with

Betty or touching her inappropriately.



Following deliberation, the jury found Hansen guilty of two counts of
third-degree rape,? one count of second-degree unlawful transaction with a minor
(marijuana),® one count of first-degree sexual abuse,* three counts of possession or
viewing matter portraying a sexual performance by a minor,® and six counts of
using a minor in a sexual performance.® The jury fixed Hansen’s sentence at five
years for each of the Class D felonies and eighteen years for each count of use of a
minor in a sexual performance, which is a Class B felony. The jury recommended
concurrent sentencing for the convictions, resulting in a term of eighteen years’
imprisonment. The trial court entered its final judgment on January 16, 2019,
sentencing Hansen in accordance with the jury’s verdict. This appeal followed.

I1. Analysis

Hansen presents three arguments on appeal. First, he argues the trial
court erroneously failed to grant a mistrial following testimony relating to his
marijuana use which he contends was irrelevant and prejudicial. To explain this

issue, some further background is required. In a pretrial motion, the prosecutor

N

Kentucky Revised Statutes (KRS) 510.060(1)(a), a Class D felony.
3 KRS 530.065, a Class D felony.

4 KRS 510.110(1)(c)1, a Class D felony.

® KRS 531.335, a Class D felony.

® KRS 531.310(2)(b), a Class B felony.



gave notice of its intent to introduce character evidence under KRE’ 404(b),
asserting Hansen provided marijuana to Betty in June 2015 and thereafter. In
arguing the issue during a pretrial hearing, the prosecutor contended Hansen’s
marijuana use was how he was able to induce Betty to participate in sexual acts.
The court took the matter under consideration.

On the morning of the trial, the trial court ordered both counsel to
restrict testimony on Hansen’s marijuana use to that which was relevant to the
charged offense relating to the victim. The trial court then specifically ruled other
references to Hansen’s marijuana usage should be left out. Unfortunately, when
Alice was testifying on direct examination regarding Hansen smoking marijuana
with Betty, Alice stated, “Skip smoked pot almost daily.” The trial court asked
counsel to approach and questioned the prosecutor about the court’s order relating
to testimony about marijuana use. The prosecutor responded, stating he was only
trying to ask about the subject of the indictment—Hansen’s marijuana use with the
victim during the time period. The trial court asked defense counsel if he wanted
any kind of admonition. Defense counsel asked for an admonition to the jury to
ignore Hansen’s marijuana smoking, which the trial court granted. After the

admonition was given, defense counsel again approached the bench and requested

" Kentucky Rules of Evidence.



a mistrial. The trial court denied the motion but urged the prosecutor again to
confine himself to matters in the indictment.

Hansen now contends the trial court erroneously denied the motion for
mistrial, arguing the statement about his marijuana use, which the trial court had
deemed inadmissible, unfairly prejudiced the jury against him. “It is well
established that the decision to grant a mistrial is within the trial court’s discretion,
and such a ruling will not be disturbed absent a showing of an abuse of that
discretion.” Commonwealth v. Padgett, 563 S.W.3d 639, 645 (Ky. 2018) (quoting
Woodard v. Commonwealth, 147 S.W.3d 63, 68 (Ky. 2004)). “The test for an
abuse of discretion is whether the trial judge’s decision was arbitrary,
unreasonable, unfair, or unsupported by sound legal principles.” Id. (citation
omitted). “[A] mistrial is an extreme remedy and should be resorted to only when
there is a fundamental defect in the proceedings and there is a ‘manifest necessity
for such an action.”” 1d. (quoting Woodard, 147 S.W.3d at 68).

The trial court stopped the prosecutor’s questioning when Alice’s
response entered the area forbidden by the court’s ruling. The trial court then
admonished the jury to ignore her response. The Kentucky Supreme Court has
held “[a] jury is presumed to follow an admonition to disregard evidence and the

admonition thus cures any error.” Johnson v. Commonwealth, 105 S.W.3d 430,



441 (Ky. 2003) (citations omitted). However, the Supreme Court went on to
qualify this rule:

There are only two circumstances in which the

presumptive efficacy of an admonition falters: (1) when

there is an overwhelming probability that the jury will be

unable to follow the court’s admonition and there is a

strong likelihood that the effect of the inadmissible

evidence would be devastating to the defendant; or (2)

when the question was asked without a factual basis and

was “inflammatory” or “highly prejudicial.”

Id. (citations omitted).

Here, Hansen argues the first circumstance, asserting the jury would
be unable to follow the court’s admonition and the testimony was “devastating” to
his defense. However, he provides no basis for claiming the jury could not follow
the court’s admonition, only a bare assertion. There is nothing in the record to
support the view that this slip in the testimony swayed the jury. In his testimony,
Hansen admitted he provided Betty with marijuana. Furthermore, the
Commonwealth argues the slip in the testimony was brief, it was tied to a charged
offense, and it was neither inflammatory nor devastating. We also note here that
the trial court was vigilant in enforcing its order relating to the marijuana usage
testimony, and thereby worked assiduously to protect Hansen’s rights relating to

this issue. We agree with the Commonwealth and hold the trial court’s admonition

cured any error. Id.



For his second issue on appeal, Hansen argues the trial court
erroneously failed to allow testimony alleging Betty had sent nude photographs to
others. Prior to trial, the prosecutor filed a motion in limine requesting the trial
court enter an order prohibiting any evidence regarding unrelated sexual activity of
the victim, pursuant to KRE 412, the rape shield rule. In a pretrial hearing on the
KRE 412 motion, Hansen’s counsel explicitly stated he had no intention of
introducing the victim’s unrelated sexual conduct. Hansen interrupted at this point,
stating there was “stuff that needs to be heard” about “things she was doing.” The
trial court ruled Hansen’s request was improper because he was not representing
himself. Furthermore, after reciting the language of KRE 412, the trial court
denied Hansen’s request because he failed to follow the procedure in the rule for
the admission of sexual conduct evidence. At this point, Hansen’s counsel
explained to him how they could introduce evidence of motive “without
necessarily going into specific sexual acts.” Hansen relented, and the trial court
granted the prosecutor’s motion in limine.

However, on the first day of Hansen’s trial, Alice testified about her
confrontation with Hansen about the nude photographs. She testified that, when
confronted, Hansen said he did not know why Betty sent him the photographs,
asserting, “She probably sent it to the wrong person. She sends nudes to

everyone.” At a bench conference, defense counsel argued the prosecutor had

-10-



“opened the door” when it broached the subject of Betty sending nude
photographs. The prosecutor denied doing so, asserting those were Hansen’s
words. Later, at the end of the first day of trial, defense counsel returned to the
bench to revisit the issue, stating the prosecution had opened the door to the
subject, and Hansen had a constitutional right to defend himself based on the
sexual conduct of the victim. The trial court denied the motion.

Hansen now argues he was denied the right to present a defense when
the trial court prevented him from presenting evidence that Betty had sent nude
photographs to other individuals. In so doing, he must overcome the protection to
an alleged victim afforded by KRE 412.

Any analysis of the admissibility of prior sexual conduct

generally begins with the question of whether it is barred

by KRE 412(a). This rule, commonly known as the

“rape shield rule,” begins by stating that such evidence is

“generally inadmissible.” In particular, such evidence

may not be offered to prove that an alleged victim

engaged in other sexual behavior or to prove a sexual

predisposition. The purpose of the rule is essentially to

avoid inferences of bad sexual character being used to

cast doubt on an alleged victim’s claim of sexual assault,

which is improper impeachment.

Perry v. Commonwealth, 390 S.W.3d 122, 128-29 (Ky. 2012). KRE 412(b)
provides exceptions to the general prohibition on such evidence, but anyone

intending to provide evidence pursuant to KRE 412(b) must first comply with KRE

412(c):

-11-



(1) A party intending to offer evidence under subdivision
(b) must:

(A) file a written motion at least fourteen
(14) days before trial specifically describing
the evidence and stating the purpose for
which it is offered unless the court, for good
cause requires a different time for filing or
permits filing during trial; and
(B) serve the motion on all parties and notify
the alleged victim or, when appropriate, the
alleged victim’s guardian or representative.
(2) Before admitting evidence under this rule the court
must conduct a hearing in camera and afford the victim
and parties a right to attend and be heard. The motion,
related papers, and the record of the hearing must be
sealed and remain under seal unless the court orders
otherwise.
In short, “[a]ny person intending to introduce evidence pursuant to KRE 412(b)
must provide written notice at least 14 days prior to trial. KRE 412(c)(1)(A). The
rule also requires that the court conduct an in camera hearing prior to admitting
such evidence. KRE 412(c)(2).” Henderson v. Commonwealth, 563 S.W.3d 651,
679-80 (Ky. 2018).
It is uncontroverted that Hansen failed to comply with KRE
412(c)(1)(A) when he failed to file a motion specifically describing the evidence

he wished to submit to the jury. The trial court cited Hansen’s lack of compliance

with KRE 412’s procedural requirements in the pretrial hearing upon this issue.

When a defendant fails “to comply with the requirements of KRE 412(c)(1)(A), the

-12-



trial court [has] the discretion to rely upon the lack of notice alone to exclude
testimony about the victim’s sexual history[.]” Mayo v. Commonwealth, 322
S.W.3d 41, 49 (Ky. 2010). Furthermore, the evidence Hansen sought to introduce
was “that an alleged victim engaged in other sexual behavior or to prove a sexual
predisposition[,]” which is exactly the kind of evidence KRE 412 intends to
exclude. Perry, 390 S.W.3d at 128-29. We discern no error in the trial court’s
decision to comply with the mandates of KRE 412.

For his third and final issue on appeal, Hansen contends the
sentencing phase of his trial was tainted by incorrect information relating to his
parole eligibility. This assertion of error is unpreserved, and Hansen requests
review for palpable error under Kentucky Rule of Criminal Procedure (RCr) 10.26:

Under Criminal Rule 10.26, an unpreserved error may

only be corrected on appeal if the error is both palpable

and affects the substantial rights of a party to such a

degree that it can be determined manifest injustice

resulted from the error. For error to be palpable, it must

be easily perceptible, plain, obvious and readily

noticeable. The rule’s requirement of manifest injustice

requires showing . . . [a] probability of a different result

or error so fundamental as to threaten a defendant’s

entitlement to due process of law.

Young v. Commonwealth, 426 S.W.3d 577, 584 (Ky. 2014) (citations and internal
quotation marks omitted). “For an error to be palpable, it must . . . involve

prejudice more egregious than that occurring in reversible error[.]” Brewer v.

Commonwealth, 206 S.W.3d 343, 349 (Ky. 2006) (citation and internal quotation
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marks omitted). In addition, “[a]n error is palpable only if it is shocking or
jurisprudentially intolerable.” Allen v. Commonwealth, 286 S.W.3d 221, 226 (KYy.
2009) (citation and internal quotation marks omitted).

Hansen argues the prosecutor submitted misleading evidence relating
to his parole eligibility. In closing argument during the sentencing phase, the
prosecutor referenced how Hansen’s Class D felony convictions were subject to
parole eligibility after serving fifteen percent of the sentence. However, Hansen
argues this was misleading because he was also convicted of six counts of using a
minor in a sexual performance. These convictions were Class B felonies, requiring
him to serve eighty-five percent of his sentence before parole eligibility.
According to Hansen, KRS 439.340 limits fifteen-percent parole eligibility to those
serving an aggregate sentence of five years or less, for which he was never going
to be eligible because of his additional Class B felony convictions. Hansen claims
the result was that the jury gave him the maximum sentence of five years each on
his Class D convictions, which they would not have done if the prosecutor had
given the jury accurate information. As support, Hansen cites McGregor v.
Commonwealth, No. 2012-SC-000245-MR, 2013 WL 4680444 (Ky. Aug. 29,
2013), an unpublished case in which the Kentucky Supreme Court found palpable

error resulting from incorrect testimony presented during the sentencing phase.
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The Kentucky Supreme Court recently considered a similar issue, as
well as the effect of McGregor, in Helton v. Commonwealth, 595 S.W.3d 128 (K.
2020). The Helton Court stated, “incorrect or false testimony violates due process
if it is “material,” which means there was a ‘reasonable likelihood that the false
testimony could have affected the judgment of the jury.”” Id. at 141 (quoting
Robinson v. Commonwealth, 181 S.W.3d 30, 38 (Ky. 2005)). After analyzing the
issue, the Helton Court declined to follow McGregor and find palpable error,
stating it had “no reason to believe that the jury would have recommended a lesser
sentence if it had been presented with the correct parole eligibility information.”
Id.

Turning to the case sub judice, our review of the record indicates the
prosecutor gave the jury accurate information on the parole eligibility for Hansen’s
Class B felonies; i.e., he would be required to serve eighty-five percent of the
sentence. The jury thereafter fixed Hansen’s sentence for these Class B
convictions at eighteen years each. Furthermore, the jury recommended the six
counts of each Class B felony to be served concurrently, rather than consecutively,
and recommended that the Class D felonies be served concurrently as well,
resulting in an aggregate sentence of eighteen years. Ultimately, the jury set the
length of Hansen’s sentence based on the Class B felony convictions, and this was

unaffected by any misleading information the jury may have received regarding his
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parole eligibility for the Class D felony convictions. Based on the reasoning our
Supreme Court outlined in Helton, we discern no palpable error.
I11. Conclusion
For the foregoing reasons, we affirm the trial court’s judgment and

sentence of conviction entered January 16, 2019.

ALL CONCUR.
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