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On May 13, 1988, Jeffrey dass was injured while riding
as a passenger in a vehicle owed by him and driven with his
perm ssion by Stephen Shel burne. Jeffrey was insured by
Motorists Mitual Insurance Conpany (Mtorists Mitual) and
Shel burne was insured by Kentucky Farm Bureau Mitual |nsurance
Conpany (Farm Bureau). Following a'trial by jury on Jeffrey's
claim of bad faith against both insurers and his claim against
Motorists Mitual for underinsured notorists coverage paynents,
the jury returned verdicts against Mtorists Mitual in the total
sum of $694,208.11 and against Farm Bureau in the total sum of

$443,208.12. The trial judge subsequently awarded Jeffrey



attorney fees against Mtorists Mitual in the sum of $231,402.70
(one-third of $694,208.11).
On July 19, 1993, judgnent was entered in favor of
Jeffrey dass against Mdtorists Mitual in the total sum of
$925,610.81 and against Farm Bureau in the total sum of
$443,208.12. The judgnment also awarded interest from July 9,
1993, the date of the verdict. On appeal, the Court of Appeals
reduced the wunderinsured notorists' portion of the judgnent
agai nst Mtorists Mtual from $200,000.00 to $150,000.00 and
ordered the interest to run from the date of judgnent instead of
the date of verdict. In all other respects, the judgment was
af firned. W granted discretionary review and now reverse.
Jeffrey's claim that the insurers were guilty of bad
faith in failing to effect a pronpt and fair settlenent of his
claim necessitates a detailed recitation of what occurred in this
case.

l. THE ACCI DENT AND | NJURI ES.

On May 13, 1988, Jeffrey dass was nineteen years of
age and resided with his parents, Doyle and Brenda dass, in
Waddy, Kentucky. He was enployed as a parts salesman at Pierce
Mot or  Conpany. That evening, he drove his 1980 Ford pickup truck
to Stephen Shelburne's hone in Shelbyville. On the way, he
stopped at a liquor store and purchased sone beer, which he iced
down in a cooler in the back of the truck. He picked up
Shel burne and the two proceeded to Bagdad, where they net

Jeffrey's girlfriend, Kim Embert (now Hardin), and her friend,



Heat her Wéntworth. The four left Bagdad at about 6:30 p.m and
drove to Ceorgetown where nore alcohol was purchased. Kim Hardin
testified that Jeffrey and Shelburne purchased sonme w ne coolers
for the girls and two nore cases of beer, which they iced down in
the cooler. The four then proceeded to a fairgrounds in Scott
County where they attended a truck pull contest for several
hour s. Jeffrey admtted that he drank beer while driving from
Shelbyville to Bagdad and that both he and Shel burne drank beer
while driving from Bagdad to GCeorgetown. Kim Hardin testified
that all four occupants of the pickup truck consuned al cohol
during the trip from Ceorgetown to the fairgrounds, and continued
to do so until they left the fairgrounds at approximately 9:30
p. m As he drove the pickup truck out of the fairgrounds,
Jeffrey alnost rear-ended another vehicle and the girls "didn't
think that | should be driving." He agreed to permt Shel burne
to drive the vehicle.

Shortly thereafter, Shelburne nade a wong turn onto a
narrow road and proceeded down a hill with a curve at the bottom

of the grade. The vehicle apparently was going too fast for

condi tions. When Shel burne applied the brakes, the vehicle slid
into a guard rail and turned up on its right side. Jeffrey was
seated next to the passenger side door. Wien the vehicle rolled

over, the weight of the other three passengers pressed against
him and his right arm broke through the w ndow and was severed
when it was caught between the truck and the guardrail. Capt ain

WIllie Scott of the Scott County Police Departnent investigated



the accident and interviewed Shel burne. Al though he noted on his
accident report that alcohol involvenent was a cause of the
accident, Scott did not arrest Shelburne, because he did not
bel i eve Shel burne was intoxicated. Shel burne told Scott he had
consunmed "only two beers.”

Jeffrey's arm was surgically reattached by Louisville
Hand Surgery specialists at Jewish Hospital in Louisville.
However, despite several surgeries, he has never regained full
function of his right arm and has little or no use of his right
hand. He was unable to return to his previous enploynment and
testified that he could perform only light work on his
grandnother's farm As of the date of trial, Jeffrey had
incurred $82,168.75 in nedical expenses as a result of this
accident, of which $36,564.40 had been incurred with Jew sh
Hospital and $30,647.50 had been incurred with Louisville Hand

Sur gery.

1. THE [INSURANCE PQLIC ES

Jeffrey's 1980 Ford pickup truck was insured by
Motorists Mitual policy nunber 5342-04-224866-11D. The trial
judge concluded that the same policy also covered a 1978 Ford
pi ckup truck. However, the policy declaration pages introduced
into evidence in this case reveal that a previous vehicle was
deleted from the policy on January 15, 1988, and that the 1978
Ford pickup truck was added to the policy on June 7, 1988; thus,
as found by the Court of Appeals, the policy only covered one

vehicle at the time of this accident. The policy provided
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liability coverage of $50,000.00 per person and $100,000.00 per
accident for bodily injury and $50,000.00 per accident for
property danmage; wuninsured notorists (UM) coverage of
$50,000.00/$100,000.00; and wunderinsured notorists (UIM) coverage
of $50,000.00/$100,000.00. The policy also provided basic
personal injury protection (PIP) coverage of $10,000.00. Doyle
and Brenda dass were also named insureds on this policy, and
bodily injury liability coverage was extended to Shelburne as an
additional insured under the policy's omibus clause.! Property
danmage liability coverage was excluded for this accident, both
because the damaged vehicle was owned by the naned insured,*
Jeffrey Qass, and because it was damaged while "used by" or "in
the care of" an additional insured,® Shel burne. These excl usi ons
reflect the logic that damage to a vehicle owned or operated by a
naned insured or an additional insured is nore appropriately the
subject of collision (first-party) coverage than of liability
(third-party) coverage. Jeffrey had not opted to purchase
collision coverage for his vehicle.

The policy extended UM coverage to the naned insured
and any famly nenber living in the household.“ An "underinsured

motor vehicle" was defined as a land notor vehicle covered by a

"Part A Insuring Agreenment, paragraph B2.
*Part A, Exclusions, paragraph A2.
Spart A, Exclusions, paragraphs A3 b and c.

‘Part C, Insuring Agreenent, paragraph B1; Definitions,
par agraph F.



policy of insurance with liability limts less than the liability
limts of the Mdtorists Mitual policy.5> However, the policy
excluded from this definition any vehicle owned by or furnished
or available for the regular use of the insured or any famly
member.® The policy further provided that any anmounts payable
under U M coverage shall be reduced by all suns paid for bodily
injury damages by or on behalf of any person legally responsible,
including "all sums paid under Part A."7 Part A is the liability
coverage portion of the policy containing the omibus clause
under which Shelburne was an additional insured for purposes of
this accident.

Doyle and Brenda G ass were also the nanmed insureds on
Motorists Mitual policy nunber 5342-06-224865-00A, Which insured
two vehicles, a 1983 Pontiac Gand Prix and a 1979 Ford pickup
truck. This policy contained liability coverage with limts of
$100,000.00/%$300,000.00 for bodily injury and $50,000.00 for
property damage; UM coverage of $50,000.00/$100,000.00; and UM
coverage of $50,000.00/$100,000.00. The policy also contained
basic PIP coverage, which did not apply to Jeffrey's injuries,
since he was not a naned insured of the policy and was not
occupying the insured vehicle at the time of the accident. Thi s

second policy contained identical insuring agreenents, exclusions

Policy Provision Anendnents to Part C, paragraph 1 (quoted
verbatim at footnote 17, infra).

¢part C, Insuring Agreenent, paragraph C, exception 1.

"Part C Limt of Liability, paragraph Bl (quoted verbatim
at footnote 18, infra).
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and exceptions as policy nunber 5342-04-224866-11D. As a fanmily
menber living in the household of the naned insureds, Jeffrey was
an insured for purposes of the policy's UM coverage.

Shel burne was the named insured of an insurance policy
i ssued by Farm Bureau. Al though a specinmen of this policy is not
found in the record, a copy of the declarations page was filed in
response to a discovery request. Exam nation of this docunent
reveals that the policy provided liability coverage with limts
of $100,000.00/$300,000.00 for bodily injury and $100,000.00 for
property danmage. Thus, Shelburne had available $150,000.00 in
bodily injury liability coverage for this accident, $100,000.00
as the naned insured under his own Farm Bureau policy and
$50,000.00 as an additional insured under the Mdtorists Mitual
policy covering Jeffrey dass's 1980 Ford pickup truck. As the
insurer of the notor vehicle involved in the accident, Mtorists
Miuitual was the "primary" insurer for this accident, whereas Farm
Bureau was the "excess" insurer. 46 C. J.S. |lnsurance § 1138.

Through her enploynent, Brenda @ ass had a health
insurance policy with Humana Health Plans, Inc., which paid
$47,972.93 of Jeffrey's nedical expenses. Humana retained a
subrogation claim in that amount and eventually intervened in

this action to collect that claim

[, THE NEGOTI ATl ONS.
The dasses imediately reported this accident to their
| ocal agent, who in turn reported it to the clains departnent of

Motorists Mitual's hone office. Based on the local agent's



description of the injuries, the hone office established a
reserve account of $50,000.00, the policy limts. The claim was
assigned to clains representative Ted GIllahan, who obtained a
copy of the police report, recorded statenents from both Jeffrey
d ass and Shel burne, and photographs of Jeffrey's danmaged pickup
truck. Gl lahan discussed the provisions of Mtorists Mitual's
policy with Doyle Gass and told him that the policy provided
$50,000.00 liability coverage.* Doyle's primary concern was that
the medical providers, particularly the hospital, would end up
with all the noney. According to Gllahan, Doyle wanted Jeffrey
to receive sonme cash up front and the balance protected from the
medi cal  providers.

Gllahan continued to docunment his file wth medical
and hospital records. He authorized paynment of the PIP policy
limts of $10,000.00 to Jewi sh Hospital. He received information
from the doctor who had performed the surgery that Jeffrey could
possibly regain 60% to 70% of the function of his right arm OOn
July 26, 1988, G Illahan spoke with Doyle dass and suggested the
possibility of a "structured settlenent,” whereby the insurance
noney would be used to purchase a tax-free annuity which
eventually would pay Jeffrey nore than the $50,000.00 policy

limts and would spread the paynents over a nunber of years. A

®Doyle dass did not recall this conversation and professed
not to have known at that tinme the liability limts of Mtorists'
policy. O course, he was a naned insured on the policy and
could have ascertained the policy limts by looking at the
decl arations page.



note in Gillahan's file indicates that the d asses were unsure of
what they wanted to do.

On July 28, 1988, Mtorists Mitual's honme office
authorized Gllahan to pay up to the $50,000.00 policy limts to
settle the case. According to Doyle dass, Gllahan first
offered $25,000.00, which was refused. Gl lahan then contacted
WIlliam Hackney of R ngler Associates, Inc., a structured
settlenent specialist, and requested that he prepare several
proposed structured settlements costing in the range of
$40,000.00 to $42,000.00. Gllahan testified that his plan was
to offer a structured settlenment in that range with the balance
of the policy limts to be paid in cash.

Shel burne did not report this accident to Farm Bureau
until August 17, 1988. Joel Depp, a Farm Bureau senior clains
representative, then obtained a copy of the police report, which
indi cated alcohol involvenent as a cause of the accident. He
took recorded statements from Jeffrey dass and Shelburne, both
of whom admtted that they had been drinking prior to the
acci dent . Depp also obtained information that Jeffrey's right
arm had been severed and surgically reattached with a "good
result.” At this point, the nedical bills were in the
nei ghbor hood of $20,000.00. Depp testified that based on this
information, he placed a settlenent valuation on the claim at

$150,000.00 to $200,000.00 with a 50% discount for conparative
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negl i gence because of the alcohol involvement,® for a total
evaluation of $75,000.00 to $100,000.00. He admtted that his
file did not contain a witten notation of this evaluation. Farm
Bureau was the excess insurer and, at this point, Mdtorists
Mutual had neither paid its policy limts nor denmanded any
contribution toward a possible settlenent. Thus, Depp took no
further action until Cctober 6, 1988, when a supervisor suggested
that he contact Mtorists Mitual to determine the status of the
claim

Meanwhile, G llahan, who was not a structured
settlement specialist, had authorized Hackney to negotiate wth
the dasses on behalf of WMtorists Mitual. Depp's request for a
status update was forwarded to Hackney. On Cctober 19, 1988,
Hackney nmet with the d asses and advised them that Farm Bureau
mght be induced to contribute to a possible settlenent. By this
time, Humana had put the dasses on notice of its subrogation
rights against any settlenment Jeffrey mght receive. Thr oughout
their negotiations with Gllahan and Hackney, the d asses
expressed reluctance to accept any settlenent offer absent a
guarantee that the settlement would be protected from Humana's
subrogation claim Gllahan testified that this was one reason

why he proposed a structured settlenent rather than a lunp sum

’n passenger injured while riding in a vehicle operated by
an intoxicated driver can be charged with contributory fault.
lsaac v. Allen, Ky., 429 s.w.2d 37 (1968); Witnev v. Penick, 281
Ky. 474, 136 S.w.2d 570 (1940). Any judgrment in favor of the
plaintiff passenger is reduced by the amount of the judgnent
which correlates with his percentage of contributory fault. Hilen
v. Havs, Ky., 673 S.w.2d 713 (1984).
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paynent . Hackney suggested that the settlenment agreement m ght
be drafted to reflect that the settlenment was only for pain and
suffering and inpairment of earning capacity, which mght protect
it from Humana's subrogation claim for nmedical payments.?!°
However, he would not guarantee that the settlenent would be
insulated from Humana's claim

On Cctober 31, 1988, Hackney asked G Ilahan for
authorization to spend the entire $50,000.00 to purchase an
annuity to be offered as a structured settlenent. (Hackney is
paid by the annuity insurer, not the liability insurer.)
G llahan authorized Hackney to apply $46,000.00 toward the
purchase of the annuity.

On Novenber 10, 1988, Hackney contacted Depp about a

possible contribution toward settlenent. Depp requested a
witten proposal and also requested updated docunents, including
nmedical bills, nedical reports, etc. Depp then personally

contacted Doyle dass, who advised that there were still
$5,000.00 to $6,000.00 in nedical bills which had not been paid
by Humana. On Novenber 18, 1988, Hackney advised Depp that
Motorists Mitual would send Depp the requested docunents. On

Decenber 15, 1988, it was learned that Mdtorists Mtual had

YIronically, the ‘dasses asserted at oral argunent that
this offer to "beat"” Humana out of its subrogation claim
constituted additional evidence of Mtorists Mitual's overall bad
faith in handling the dasses' claim Eventually, the { asses
were able to negotiate a settlenment with Humana for $12,500.00),
approxi mately $35,000.00 less than its claim which is also
ironic in view of the dasses’ continued claim that it was "bad
faith" for the insurance conmpanies to attenpt to negotiate a
settlenent with them for a sum less than their policy limts.
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m stakenly forwarded the docunents to Doyle dass instead of to
Depp. Depp contacted Doyle dass and nade arrangenents for the
documents to be sent to Farm Bureau. The docunents finally
arrived on Decenber 19, 1988.

On Decenber 21, 1988, Depp informed Hackney that before
Farm Bureau could contribute to the settlenment, he needed witten
proof that Mtorists Mitual intended to pay its policy limts.
On the sane day, Mtorists Mtual sent Farm Bureau witten
confirmation of that intent. Also on the sane day, Mdtorists
Mutual issued paynent drafts for, $49,500.00 to United Pacific
Life Insurance Conpany to purchase an annuity which would pay
Jeffrey dass $485,000.00 over a period of forty years, and
$500.00 to Reliance Insurance Conpany for a bond premum to
guarantee the annuity paynents. Upon receipt of those docunents,
Depp gave Hackney authority to use up to $35,000.00 of Farm
Bureau's noney to settle the claim

On Decenber 22, 1988, Hackney advised Depp that the
d asses had rejected the $35,000.00 offer and requested
$50,000.00 authority to attenpt a settlement. On Decenber 30,
1988, Depp gave Hackney the requested authority. Hackney then
offered the G asses the United Pacific annuity plus Farm Bureau's
$50,000.00."* The dasses did not respond to this offer until
May 1989. Hackney testified that Doyle Gdass told him he needed

to confirm that the settlenent was tax free. Doyle testified

U1t is unclear whether Farm Bureau's $50,000.00 was to be
in cash or in the form of an annuity.
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that he nmet with an attorney in Lexington and confirned that
Humana had a valid subrogation claim under its health insurance
pol i cy. On May 17, 1989, Hackney requested an additional
$25,000.00 authority from Farm Bureau to settle the claim but
advised Depp that he did not believe he would need to use the
full $75,000.00 to obtain a settlenent. On May 25, 1989, Depp
gave Hackney the requested additional authority.

On May 31, 1989, Hackney notified Depp that on My 27
1989, he had settled with the dasses for Mtorists Mitual's
policy limts, represented by the Uiited Pacific annuity, and
$64,373.00 to be paid by Farm Bureau. O this sum $53,873.00
would be paid to Safeco Insurance Conpany for an annuity which
would pay Jeffrey dass a total of $424,200.00, payable in
nmonthly installments over the duration of his life; $500.00 would
be paid to Safeco Assigned Benefits Conpany for the bond prem um
and the final $10,000.00 would be paid in cash, $2,500.00
directly to Jeffrey and $7,500.00 directly to Doyle and Brenda to
reimburse them for nedical bills not covered by insurance. Farm
Bureau issued paynent drafts for the annuity, the bond, and the
unp sum paynents, all of which were forwarded to Hackney.
Hackney purchased the annuity and the bond and prepared the
necessary settlenent agreenent and releases to nenorialize the
settl enent. It was Hackney's intention that on June 23, 1989, he
woul d personally deliver the annuities, the checks and the
documents to the dasses and obtain their signatures on the

settlenent agreenent and rel eases.



Wien Hackney called Doyle dass to confirm the June 23,
1989 appointnment, he was told that the dasses were discussing
the annuities with a tax advisor. Approximately two nonths
| ater, Doyle advised Hackney that he was seeking the advice of an
attorney. On Septenber 7, 1989, the d asses' present attorney
advi sed Hackney that he was representing the dasses and that the
offer of a structured settlenent had been rejected. Hackney
notified Gllahan and Depp of this fact and requested advice on
what to do with the paynent drafts and the annuities. He was
told to hold them until further notice.

On Septenber 14, 1989, the dasses' attorney wote a
letter to Mdtorists Mitual demanding that the liability coverages
for the four vehicles covered under both policies'? be stacked??
for a total of $300,000.00, and that the UM coverages for all
four vehicles be stacked for an additional $200,000.00, for a
total settlenent demand of $500,000.00. On the sanme day, the
d asses' attorney wote a letter to Depp demanding that Farm
Bureau pay its bodily injury liability policy limts of
$100,000.00, and that it also pay Humana's subrogation claim
These were the first demands received by either Mtorists Mitual
or Farm Bureau to settle this case. Both demands exceeded the

limts of their respective policies. Motorists Mitual responded

2pngs  explained gupra, there was only one vehicle covered
under policy nunber 5342-04-224866-11D.

131,iability coverages cannot be stacked. Butler v.
Robi nette, Ky., 614 S.W.2d 944, 947 (1981); Windham V.
Qunni nsham  Ky. App., 902 S.w.2d 838 (1995).
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that its liability limts were $50,000.00 and that it did not owe
any paynent under its U M coverage. Farm Bureau responded that
it was relying on the settlenent reached on My 27, 1989. Bot h
Motorists Mitual and Farm Bureau reiterated their wllingness to

effectuate the terns of the My 27, 1989 agreenent.

V. THE PRE-TRI AL LI Tl GATI ON.

The conplaint in this action was filed on May 3, 1990.
It set forth a negligence claim against Shelburne, a UM claim
against Mdtorists Mitual, bad faith clains and alleged
violations of the Unfair dains Settlement Practices Act (UCSPA),
KRS 304.12-230, against both insurers, and a clainmed violation of
the Consumer Protection Act, KRS 367.220, against Mtorists
Mut ual . The defendants all pled the May 27, 1989 settlenent as a
bar to the action. In pre-trial depositions, all three d asses
testified that no settlement agreenent had been reached on My
27, 1989. Hackney testified that an agreenent had been reached
and that the parties had shaken hands on the deal. He introduced
the annuities, the settlenent docunents, and the checks, which
had been prepared pursuant to the agreenent. The (J asses noved
for a partial summary judgnent on this issue.

It has long been the law of this Commonwealth that the
fact that a conpromse agreenent is verbal and not yet reduced to
witing does not nake it any |ess binding. Furthernore, if a
dispute exists as to whether an oral agreenent was reached, the

issue is to be resolved by a jury. Barr v. Glnour, 204 Ky. 582,

265 S.W. 6 (1924). Thus, not only was the defense of conprom se

- 16 -



and settlement fairly debatable, Hackney's testinony alone was

sufficient to create a jury issue. Steelvest, Inc. V. Scansteel

Service Center, Inc., Ky., 807 S.Ww.2d 476, 482 (1991).

Neverthel ess, on Cctober 8, 1992, a partial summary judgment was
entered in favor of the Gasses to the effect that no settlenent
agreenent had been reached on My 27, 1989.

Shortly thereafter, Farm Bureau offered to settle the
case by paying the Safeco annuity package, plus $35,627.00 in
cash, representing the balance of its $100,000.00 policy linits.
At the request of the dasses' attorney, this offer was reduced
to witing. Al though the response to this offer is not in the
record, a subsequent letter to the dasses' attorney from Farm
Bureau's attorney indicates that the response was another denand
for a sum in excess of Farm Bureau's liability limts. In his
letter, Farm Bureau's attorney reiterated his client's
willingness to pay its policy Iimts and offered to pay either
the annuity plus the cash balance or, in the alternative, to pay
a lunp sum of $100,000.00 in cash.

On April 29, 1993, the dasses settled Humana's
subrogation claim for $12,500.00. On May 5, 1993, they settled
their liability claim against Shelburne for $150,000.00,
representing Mtorists Mitual's policy limts of $50,000.00 and
Farm Bureau's policy limts of $100,000.00. Both paynments were
made in cash wthout any structured settlenent. The case then
proceeded to trial on the remaining issues raised in the

conpl ai nt.



V. THE TR AL.

At trial, Jeffrey Qass, K m Hardin, Heather Wntworth,
and the investigating officer, WIlie Scott, testified about the
facts of the accident. Although Shelburne was called as a
witness by the dasses' attorney, he testified only briefly and
not about the accident. Scott was permtted to testify that in
his opinion, Shelburne was not intoxicated at the tine of the
acci dent . However, Hardin and Wentworth were not permtted to
express their opinions that all four occupants of the pickup
truck were intoxicated.® Jeffrey's treating physician testified
to the nature and extent of his injuries and a vocational
econom ¢ analyst testified to the nonetary loss resulting from
the permanent inpairnent of Jeffrey's power to labor and earn
nmoney.

Jeffrey, Brenda and Doyle dass all testified to their
versions of their negotiations with Gllahan and Hackney. Doyl e
and Brenda dass testified that they suffered nental anguish
about their possible financial problens as a result of Jeffrey's
injuries, particularly with respect to Humana's Subrogation
claim Jeffrey did not testify to any nental anguish caused by

the settlenent negotiations. Gl lahan and Hackney testified to

4In Kentucky, a lay witness may testify on the basis of
observation and appearance that another person was intoxicated at
a given point in time. Johnson v. Vaughn, Ky., 370 S.w.2d 591,
593 (1963); Howard v. Kentuckv Al coholic Beverage Control Board,
294 Ky. 429, 172 s.w.2d 46 (1943); R Lawson, The Kentuckv
Evi dence Law Handbook, § 6.10, p. 281 (3rd ed. Mchie 1993).
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their versions of these negotiations, and Depp and three other
Farm Bureau enployees testified to their handling of this claim
Ainton Mller, an insurance consultant from San Jose,
California, testified on behalf of the dasses that both
Motorists Mitual and Farm Bureau had acted in bad faith by not
imrediately offering to pay their policy limts, including
Motorists Mitual's liability coverage for property damage and its
UM coverage, even though neither coverage applied to this
accident .’ Mller was permtted to testify to his
interpretation of the UM statute, even though his interpretation
was contrary to the interpretation given to it by this Court in

LaFrange v. United Services Autonobile Association, Ky., 700

S.W.2d 411 (1985). He testified that Farm Bureau acted in bad
faith by not paying Jeffrey dass's $1,975.00 property danmage
claim under its liability coverage, even though payment of this
claim was never included in the settlenent denmands nmnade either
before or after the comrencenent of this litigation or,

apparently, at the tine the liability claim against Shelburne was
finally settled.'® Mller was pernmtted to express his opinion

that the value of Jeffrey dass's claim was between $900,000.00

5Gee text at footnotes 2 and 6, supra, and footnote 18,
infra.

165ince a specinmen of the Farm Bureau policy is not found in
this record, its provisions are unknown; but if it contained the
sane standard exclusion for property damage liability for damage
to property "used by" or "in the care of" the insured, as was
contained in Mtorists Mitual's policies (see footnote 3, supra),
there would be no property damage liability coverage applicable
to this accident and that would explain why no demand was ever
made that Farm Bureau pay that aspect of Jeffrey's claim
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and $1,250,000.00, although he admtted that he had no know edge
concerning jury verdicts in the community where this case was
tried, but rather had used a conputer program based on jury
verdicts from all over the United States. This was in direct

contravention of our holding in Manchester Insurance & |ndemity

Co. v. Qundv, Ky., 531 S.W.2d 493 (1975), cert. denied, 429 U S

821, 97 S.ct. 70, 50 L.Ed.2d 82 (1976).

VW note that in the trial of this case the two
expert wtnesses introduced by Gundy testified as to
what anount they would consider the case worth for
settlenment purposes. This is irrelevant. The test of
this factor is what in the opinion of the expert a_iurv
in the sanme community probably would have awarded at
the tine of the trial on liability.

Id. at 501. (Enphasis added.)

Conpounding the prejudicial effect of this testinony,
defense counsel was not allowed to inmpeach MIller by show ng that
Mller, hinself, had filed nine lawsuits against various
i nsurance conpanies claimng mllions of dollars for bad faith
and unfair clains settlenent practices because of the failure of
the insurance conpanies to pronptly pay relatively mnor property
danage clains asserted by him On avowal, he admtted that each
case was settled by the insurer's payment of the underlying claim
and wi thout paynent of any conpensatory or punitive danmages for
his bad faith and UCSPA cl ains. This evidence was relevant to
inmpeach Mller's credibility by showng his personal bias against
i nsurance conpanies and in favor of wusing bad faith and UCSPA
allegations to extort paynent of wunderlying clains from insurers.

"Any proof that tends to expose a notivation to slant testinony
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one way or another satisfies the requirenent of relevancy. The

range of possibilities is unlimted. . . ." R Lawson, The

Kentucky_ Evidence Law Handbook, § 4.15, p. 183 (3rd ed. Mchie

1993) .

The interest of a wtness, either friendly or
unfriendly, in the prosecution or in a party is not
collateral and may always be proved to enable the jury
to estimate credibility. It may be proved by the

Wi tness' own testinobny upon cross-examnation or by
i ndependent evi dence.

Parslev v. Commonwealth, Ky., 306 S.w.2d 284, 285 (1957). See

also United States v. Spencer, 25 F.3d4 1105 (p.c. Gr. 1994), in

which the prosecutor in a crimnal case was permtted to show for
i npeachnment purposes that a defense w tness had pending charges

against her in conjunction with |ong-standing harassnment of the

pol i ce.

The defendants presented the testinonies of John Berry,
an attorney from an adjoining county, and Janes E. Martain, a
retired insurance supervisor from Louisville, who expressed their
opinions that the insurers had not acted in bad faith in their
dealings with the d asses.

At the conclusion of the evidence, the trial judge
dismssed the clains of Brenda and Doyle ( ass. Nei t her  parent
was injured in this accident. Jeffrey Gass was an adult; so any
expenses his parents incurred on his behalf were not reinbursable
directly from either Mtorists Mitual or Farm Bureau, but were
owed to them by Jeffrey. A parent does not have a personal cause
of action for nental anguish resulting from an injury to his or

her child. Mchals v. WIlliam T. Watkins Menorial United
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Met hodi st Church, Ky. App., 873 S.W.2d 216 (1994); Wlhoite v.
Cobb, Ky. App., 761 s.w.2d 625 (1988); cf. Hetrick v. WIlis,

Ky., 439 S.W.2d 942 (1969).
The trial judge also dismssed Jeffrey's Consuner
Protection Act claim The Consuner Protection Act has no

application to third-party clains. Anderson v. National Security.

Fire & Casualtv Co., Ky. App., 870 s.w.2d 432 (1993). Under the

factual scenario of this case, Shelburne was the insured under

the liability coverage of Mdtorists Mtual's policy. Henderson v.

Selective lInsurance Co., 242 F.Supp. 48 (W.D. Ky. 1965), aff'd,

369 F.2d 143 (6th CGr. 1966); Qcean Accident & Quaranty Co.. Ltd.

v. Schmidt, 46 F.2d 269 (6th Gr. 1931). Even dinton Mller

admtted that Jeffrey Gdass was a third-party clainmant against
Motorists Mitual's liability coverage. The only first-party
claim in this case was Jeffrey's claim against Mtorists Mtual's

UM coverage. As wll be discussed infra, he had no valid claim

to the UM coverage; thus, he had no valid claim under the
Consuner Protection Act.

Finally, the trial judge granted Farm Bureau's notion
for a directed verdict on the issue of punitive damages, but
denied its motion for a directed verdict on its clainmed violation
of the UCSPA These rulings are inconsistent with our holding in

Wttner v. Jones, Ky., 864 sS.w.2d 885, 890 (1993) that before a

cause of action for a violation of the UCSPA exists, there nust

be evidence sufficient to warrant punitive danmages. (Wttner v.
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Jones was rendered two nonths after the conclusion of the trial
of this action.)

The jury was instructed on seven sections of the UCSPA
with respect to Mtorists Mitual and three sections wth respect
to Farm Bureau. As to each insurer, the jury was instructed that
if they found a violation of any section, they could award
conpensatory damages consisting of the reasonable costs and
expenses incurred in bringing this suit and "whatever
enbarrassnent, humliation and nental anguish" Jeffrey { ass
suffered as a direct result of the failure to settle his claim
The jury was also authorized to award punitive danmages agai nst
Motorists Mitual. Instruction No. 6 was as follows:

You are instructed the Court has ruled that the

Plaintiff, Jeffrey A dass, has available to him
i nsurance coverage under his policies in an anount not
to exceed $200,000.00.

What sum of noney, if any, do you award the

Plaintiff, Jeffrey A dass, under this Instruction not
to exceed $200,000.007

W now know this instruction pertained to the trial
judge's conclusion that there was $200,000.00 in stacked UM
coverage available to Jeffrey for this accident. However, the
jury could well have believed from this instruction that
$200,000.00 was all that was available to pay the $928,208.12
which they had awarded Jeffrey for conpensatory and punitive

damages under the UCSPA instructions. Not surprisingly, the jury

awarded the entire $200,000.00 authorized under this instruction.



The verdicts were as foll ows:

Agai nst  Mdtorists Mitual:

$ 9,208.11 - Costs and expenses

-O - Enbarrassnment, humliation, anguish
485,000.00 - Punitive danmages
200.000.00 - Underinsured notorists coverage paynents

$694,208.11

Agai nst  Farm Bur eau:

$ 9,208.12 - Costs and expenses
434.000.00 - Enbarrassnment, humliation, anguish
$443,208.12

The jury also found under an interrogatory instruction
that Mdtorists Mitual failed to nmake a good faith attenpt to
settle Jeffrey's claim within thirty days from the date on which
it was furnished with notice or proof of |[oss. This finding was
the basis for the award in the judgnent of $231,402.70 in

attorney fees.

V. THE UNDERI NSURED MOTORI ST CLAI MS.

The trial judge concluded that Jeffrey could stack the
UM coverages for the four vehicles described in the two

Motorists Mitual policies. See Allstate Insurance Co. V. Dicke,

Ky., 862 S.W.2d 327 (1993). However, since one of those vehicles
was added to the policy after the date of this accident, the

maxi mum available UM coverage under both Mtorists Mitual
policies was $150,000.00. |In fact, none of that available

coverage was applicable to this accident.

- 24 -



Oh the date of this accident, KRS 304.39-320 contained
the followng offset provision:

[Tlhe insurance conpany agrees to pay its own insured
for such unconpensated damages as he nmay recover on
account of injury due to a notor vehicle accident
because the judgnment recovered against the owner of the
other vehicle exceeds the policy limts thereon, to the
extent of the policy limts on the vehicle of the party
recovering less the amount paid by the liability
insurer of the party recovered against.

In LaFrange V. United Services Autonobile Association,

suora, we held that this statutory provision neant exactly what

it said, i.e. an insurance conpany is required to pay under its

UM coverage only to the extent that the UM coverage exceeds the
l[iability policy limts of the tortfeasor's insurance policy. In
that case, the limts of the injured insured's UM coverage were
$25,000.00 and the limts of the tortfeasor's liability coverage
were also $25,000.00. "Wen we offset $25,000 against $25,000,
the remainder is zero." Id. at 413.

The offset provision was deleted by a statutory
amendnent effective July 15, 1988. Ky. Acts 1988, Ch. 180, § 1.
Since the anmendnent was not expressly declared to be retroactive,
it does not affect clains arising out of injuries which occurred
prior to its effective date. KRS 446.080(3); cf. Koching v.

International Armanent Corp., Ky., 772 S.w.2d 634 (1989).

As also pointed out in LaFrange, supra, the insurance
contract could provide broader coverage than required by the
statute. However, as noted earlier, the policy defines an
underinsured notor vehicle as "a land notor vehicle . . . to

which a bodily injury liability . . . policy applies at the tine



of the accident but its limt for bodily injury

liability is less

than the limt of liability for this coverage."!” The UM

portion of the policy further provides:

Any anounts otherw se payable for damages under this

coverage shall be reduced by all suns:

1. Paid because of the bodily injury by or on behalf
of persons or organizations who may be legally
responsi bl e. This includes all sunms paid under

part A.1%

Part A is the liability coverage under which Shel burne

was covered as an additional insured. Thus, the policy mrrors

the statutory offset provision in effect at the

acci dent .

time of this

Even if the offset provision did not apply in this

case, Jeffrey still could not recover under the

U M coverage of

these policies. The |anguage of the post-July 15, 1988 version

of KRS 304.39-320 includes the follow ng:

Every insurer shall nake available upon request to its
insureds underinsured notorist coverage, whereby
subject to the terns and conditions of such coverage
not inconsistent with this section the insurance

conpany agrees to pay its own insured for
unconpensat ed damages as he nay recover on

such
account of

injury due to a notor vehicle accident because the
judgnent recovered against the owner of the other

vehicle exceeds the liability policy limts thereon, to
the extent of the underinsurance policy limts on the
vehicle of the party_recovering. (Enphasi s added.)

The statute contenplates that the underinsured

tortfeasor will be operating a different vehicle than the vehicle

providing UM coverage for the injured clainmant.

"Policy Provision Amendnments to Part C of
¥part C, Limt of Liability, paragraph B1.
- 26 -
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the purpose of the statute is to give the insured the right to

purchase additional liability coverage for the vehicle of a

prospective wunderinsured tortfeasor. LaFrange, Supra, at 414.
The statute does not authorize recovery against both the

liability and UM coverages of the sanme policy. Pridham v. State

Farm Mitual Insurance Co., Ky. App., 903 S.W.2d 909 (1995);

Windham v. Cunningham Ky. App., 902 s.w.2d 838 (1995). The

i ssue then becones whether the policy, itself, permts such
recovery; and/or whether Jeffrey can recover under the UM
coverage of his parents' Mdtorists Mitual policy, under which he
is not a liability claimant but is an additional insured for UM
pur poses. Both policies exclude from the definition of an
underinsured vehicle any vehicle "[olwned by or furnished or
available for the regular use of you or any famly member, "*°
which clearly applies to the 1980 pickup truck involved in this
acci dent . The validity of this exclusion was discussed at |ength

by the Court of Appeals in Windham v. Qunningham supra, at 841.

W agree with the Court of Appeals' analysis and with its
conclusion that the exclusion is not against public policy. "The
purpose of UM coverage is not to conpensate the insured or his
additional insureds from his own failure to purchase sufficient
liability insurance.” Id.

The d asses argue that they paid a premum for UM
coverage, thus the exclusion is void because of the "doctrine of

reasonable expectations.” That principle or doctrine, first

Ypart C, Insuring Agreenent, paragraph C, exception 1.

- 27 .



enunciated by this Court in GChio Casualtv Insurance Co. V.

Stanfield, Ky., 581 s.w.2d 555, 559 (1979), does not pertain to

whether a premum was paid for coverage which is excluded, but
rather to the clarity of the exclusionary |anguage. As we

explained in Sinon v. Continental Insurance Co., Ky., 724 sS.w.2d

210, 212-13 (1986):

The gist of the doctrine is that the insured is
entitled to all the coverage he nmay reasonably expect
to be provided under the policy. Only an unequivocal ly
conspicuous, plain and clear manifestation of the
conmpany's intent to exclude coverage wll defeat that
expect ati on.

The doctrine of reasonable expectations is used in
conjunction with the principle that anbiguities should
be resolved against the drafter in order to circunvent
the technical, legalistic and conplex contract terns
which limt benefits to the insured.

(Quoting R H Long, The Law of Liabilitv Insurance, § 5.10B.)

There is nothing anbiguous about this exclusion. A vehicle owned
by or furnished or available for the regular use of the naned
insured or a famly nenber is not an "underinsured vehicle."
The obvious reason for the exclusion is that the nanmed insured
can avoid the fact of wunderinsurance by sinply purchasing
additional liability insurance coverage for his vehicle.

The d asses' Consuner Protection Act claim was also

prem sed upon their perception that Mtorists Mtual sold them

policies of insurance with UM coverage that was illusory. The
coverage was not illusory; it just did not apply to the facts of
this case. If this had been a two-vehicle accident with

Shel burne operating his own vehicle, and if Shelburne's liability

i nsurance coverage had been only $25,000.00, then Jeffrey could
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have recovered $25,000.00 in UM paynents for each of the three
vehicles to which the UM coverage applied. If the accident had
occurred after July 15, 1988, he could have recovered $50,000.00
for each of the three covered vehicles.

If there had been a valid UM claimin this case, it
shoul d have been presented to the jury in the same nmanner as the
l[iability claim against Shelburne would have been presented had
it not been settled, except that Mtorists Mitual would have been
the only naned defendant. The trial should have been bifurcated
with the negligence (UIM) claim tried first, followed by the bad

faith claim Wttner v. Jones, supra, at 891. The jury should

have been instructed to apportion liability according to
conparative fault and to determne damages for the injuries

sustained. See 2 Palmore, Kentucky Instructions to Juries

(Gvil), § 16.55 (4th ed. Anderson 1989). Only if the verdict
equal ed or exceeded the sum of the applicable liability and UM
coverages would Jeffrey have been entitled to the UM policy
limts. Thus, if there had been $200,000.00 UM coverage
available in this case, Jeffrey would have been entitled to the
full amount only if the apportioned verdict of the jury equal ed
or exceeded $350,000.00. |If the verdict did not exceed the
$150,000.00 liability limts, he would have been entitled to none
of the UM coverage. Gearly, it was inproper to nerely tell the
jurors how much coverage was available and ask them how much of

that coverage they wanted Jeffrey to receive.
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VI, THE UCSPA CLAI Ms.

The common |aw cause of action prem sed upon an
i nsurance conpany's bad faith refusal to settle a claim arose
initially in the context of an insurer's failure to settle a
liability claim against its own insured, which resulted in a
verdict in excess of the insured's policy limts. Eg., State

Farm Miutual Autonobile Insurance Co. v. Marcum Ky., 420 s.w.2d

113 (1967), overruled on other grounds, Manchester lnsurance &

Indemmitv Co. v. Gundv, supra, at 500. In _Manchester, we

recogni zed that under the principle of privity of contract, the
cause of action belonged only to the liability insured; but that
the insured could assign it to the liability plaintiff in
consideration for a release of the insured from any liability in
excess of the policy limts. As assignee of the insured, the
successful plaintiff could then bring the "bad faith" action in a
derivative capacity against the insurer to recover the excess
amount of the verdict. Punitive damages were not recoverable,
because the action was considered to be one for breach of
contract. This type of action is referred to as a "third-party
bad faith" action. Mere negligent failure to settle within the
policy limts or errors of judgnent are insufficient to

constitute bad faith. Harvin v. United States Fidelitv & Quarantv

co., Ky., 428 S.w.2d 213, 215 (1968); American Suretv Co. of NY.

v. J. F. Schneider & Son, Inc., Ky., 307 S.wW.2d 192, 195 (1957),

overruled on other grounds, Manchester, supra, at 500. |In




Manchester, gsupra, the test for bad faith in a third-party action

was stated as follows:
Dd the insurer's failure to settle expose the insured
to an unreasonable risk of having a judgnment rendered
against him in excess of the policy Iimts? |f the
question is answered "yes" by the trial court after
wei ghing and evaluating the various factors, then the
insurer is guilty of "bad faith."
Id. at 501. The "various factors" to be considered in
determning the existence of bad faith are (1) whether the
plaintiff offered to settle for the policy limts or less, (2)
whether the insured nade a denmand for settlement on the insurer,
and (3) the probability of recovery and of a jury verdict which
woul d exceed the policy limts. Id. at 500.

In Kentucky, the comon law tort of "first-party bad

faith" had its genesis in Feathers v. State Farm Fire & Casualtv

Co., Kv. App., 667 S.W.2d 693 (1983), which was a claim against a
homeowner's policy for a fire |oss. Prior to _Feathers, danmages
for breach of a first-party insurance contract were limted to

the anmount due under the contract. Deaton v. A lstate |nsurance

Co., Ky. App., 548 s.w.2d 162 (1977); Ceneral Accident Fire &

Life Assurance Corn. v. Judd, Ky., 400 S.wWw.2d 685 (1966).

Punitive damages could not be awarded because "punitive danmages

ordinarily are not recoverable for a breach of contract." Judd,
supra, at 688. In Feathers, supra, the Court of Appeals viewed

the failure of an insurance conpany to settle a first-party claim
in good faith as a tort, not a breach of contract.
[T]he proceeds of the policy may not be wthheld unless

there is a substantial breach of the contract by the
pol i cyhol der . Wiether or not State Farm was justified
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in wthholding and denying the paynment of the |osses
will be resolved by trial. W sinply say that if State
Farm was not justified in its actions, then its conduct
was tortious against the policyholder for which
consequential and punitive damages nmay be presented to
the fact finder.

Id. at 696-97. Feat hers subsequently was overruled by Federal

Kenmoer Insurance Co. v. Hornback, Ky., 711 S.w.2d 844 (1986),

which in turn was overruled by CQurrv v. Fireman's Fund |nsurance

co., Ky., 784 s.w.2d 176 (1989). In Qurrv, we incorporated by
reference the dissenting opinion of Justice Leibson in _Federal

Kenoer. Qurrv, sSupra, at 178.

In addition to comon law third-party and first-party
bad faith clainms, we have recognized two "statutory bad faith"
causes of action, both predicated upon KRS 446.070, which states:

A person injured by the violation of any statute may
recover from the offender such damages as he sustained
by reason of the violation,

In Stevens v. Modtorists Mitual Insurance Co., Ky., 759

S.W.2d 819 (1988), we held that the Consuner Protection Act
provides an insured under a honeowner's policy with a renedy
against the conduct of his insurance conpany, if such conduct
constitutes an unlawful act as defined in KRS 367.170. I n that
case, a claim that the insurance conpany msrepresented the
contents of an engineering report and termnated settlenent when
there apparently were reasonable grounds for a conpromse was
held to state a cause of action under the statute. Nor e

specifically, we held in _State Farm Mitual Autonobile |nsurance

co. v. Reeder, Ky., 763 s.w.2d 116 (1988), that a violation of

the UCSPA could create a private cause of action for a third-
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party claimant damaged as a result of the violation of one or
nore of its provisions. Reeder did not address the degree of
proof necessary to prevail on such a claim That issue awaited

our decision in Wttner v. Jones, supra.

In Wttrmer, we returned to Justice Leibson's dissenting

opinion in Federal Kemper, supra, to determne what degree of

proof was necessary to sustain a claim of bad faith. O course,

both Federal Kenper and Qurrv were comon law first-party bad

faith clains, whereas Wttner was a statutory third-party bad

faith claim W held in Wttner that the sane principles apply
to third-party clains as to first-party clains. Wttner, supra,
at 890. Those principles were enunciated as follows:

[A]ln insured nust prove three elenments in order to
prevail against an insurance conpany for alleged
refusal in bad faith to pay the insured' s claim (1)
the insurer nust be obligated to pay the claim under
the terns of the policy, (2) the insurer must lack a
reasonable basis in law or fact for denying the claim
and (3) it must be shown that the insurer either knew
there was no reasonable basis for denying the claim or
acted with reckless disregard for whether such a basis
existed. . . . [Aln insurer is . . . entitled to
challenge a claim and litigate it if the claimis
debatable on the law or the facts.

Id. at 890 (quoting Justice Leibson's dissenting opinion in

Federal Kemper, supra, at 846-47).

Again quoting from the Federal KXemper dissent, we held

in Wttnmer that in order to justify an award of punitive damages,
there nust be proof of bad faith sufficient for the jury to

conclude that there was conduct that was outrageous, because of
the defendant's evil notive, or his reckless indifference to the

rights of others. If the evidence suffices to justify punitive
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damages under this standard, a cause of action for statutory bad
faith premsed on a violation of the UCSPA nmay be maintained. | f
not, the cause of action cannot be maintained. Wttner, supra, at
890-91. Finally, we held in Wttner that there can be no private
cause of action for a nmere "technical violation" of the UCSPA
Id. at 890. As required by KRS 446.070, a condition precedent to
bringing a statutory bad faith action is that the clainmnt was
damaged by reason of the violation of the statute.

Although the jury in this case was instructed on seven
separate sections of the UCSPA, the allegations against Mtorists
Muitual and Farm Bureau boil down to a claim that they did not
pronptly offer to pay Jeffrey dass what his claim was reasonably

wor t h. Pursuant to Wttnmer, to prevail on this claim Jeffrey

needed to prove that the conduct of the insurers was outrageous,
because of an evil notive or reckless indifference to his rights.
In applying that standard to the evidence in this case, it nust
be kept in mnd that nmere delay in paynent does not amount to

out rageous conduct absent some affirmative act of harassnment or

deception. Cf. Zurich Insurance Co. v. Mtchell, Ky., 712 S.w.2d

340 (1986). In other words, there nust be proof or evidence
supporting a reasonable inference that the purpose of the delay
was to extort a nore favorable settlenent or to deceive the
insured with respect to the applicable coverage.

In addition to the duties owed to Jeffrey dass, both
insurers owed a duty to their liability insured, Shelburne, to

protect him from a potential excess judgnent. Manchester




| nsurance & Indemitv Co. v. Gundv, supra. That would i nclude

obtaining from the dasses a release of all clains against him in
exchange for the payment of a liability settlement. Coots V.

Allstate Insurance Co., Ky., 853 s.w.2d 895, 901 (1993). |If

Motorists Mitual had paid its policy limts to dass before Farm
Bureau arrived on the scene, and obtained a release in favor of
Shel burne in exchange for its paynent, the dasses would have

| ost access to Farm Bureau's liability coverage. Since Mtorists

Mitual and Farm Bureau were insuring the same tortfeasor, the

principle enunciated in R chardson v. Eastland. Inc., Ky., 660
S.W.2d 7 (1983), that the release of one tortfeasor does not

di scharge another, would not apply. Even if Gllahan's initial
$25,000.00 offer could be interpreted as a violation of the

UCSPA, the dasses were not damaged by that violation. They

woul d have been danmaged if Gllahan had offered his policy

limts, the offer had been accepted, and the d asses had executed
a release in favor of Shelburne. After August 17, 1988, the date
Farm Bureau was first notified of this accident, Mtorists Mitual
never offered to pay less than the equivalent of its full policy
limts to settle the case. The fact that it offered a structured
settlenent as opposed to a lunp sum cash paynent cannot be
characterized as outrageous conduct, an evil notive, or reckless
indifference to the rights of the ( asses. To the contrary, it
woul d have been nuch sinpler for Mtorists Mitual to have paid

its limts in a lunp sum and obtained a release.



It was the  asses, not Mtorists Mtual, who were
unwi I ling to settle this claim because of their concern that all
of the settlenment noney would be clained by Humana in
satisfaction of its subrogation claim For a discussion of the
respective rights of an injured claimant and his subrogee to a

limted fund of noney, see Wne v. Gobe Anmerican Casualty Co.,

Ky., 917 s.w.2d 558 (1996). Regardl ess, Mbdtorists Mitual owed no
duty to Jeffrey Gdass to settle a liability claim which Jeffrey,
hinsel f, had assigned by contract to Humana. The renainder of
Jeffrey's claim of bad faith against Mtorists Mtual was
prem sed on Mtorists' refusal to pay its UM coverage and its
property danmage liability coverage. Since neither of those
coverages applied to this accident, that argunment necessarily
fails as well.

Farm Bureau did not receive notice of this accident
until August 17, 1988. As the "excess" insurer, it did not owe
any coverage until Mtorists Mtual's primary coverage was

exhausted. OChio Casualtv Insurance Co. V. State Farm Mitual

Autonobile Insurance Co., Ky., 511 S.w.2d 671, 674 (1974)

(quoting Appleman, Insurance Law & Practice, § 4914). Upon

recei pt of proof of Mtorists Mitual's intent to pay its

liability limts, Farm Bureau responded positively to every
request for authority received from Hackney. It is not bad faith
per se for an insurance conpany to offer to settle for less than
its policy limts. That is particularly true where, as here, the

claimants never demanded pavment of the policy limts or anv




other sum prior to retaining an attorney. Davis v. Hone Indemitv

co., Ky., 659 S.w.2d 185, 189 (1983); Manchester Insurance &

Indemnitv Co. v. QGundv, supra, at 500. Nor is it bad faith to

refuse a demand to settle for a sum in excess of the policy
limts, such as the demands nade of both insurers by the d asses'

attorney. Cooper v. Autonobile dub lInsurance Co., Ky. App., 638

S.wW.2d 280, 282 (1981).

The d asses assert that Joel Depp, on behalf of Farm
Bureau, acted in bad faith either in evaluating Jeffrey's claim
too low, or in not evaluating it at all.?® Depp's clained
eval uation was based upon the docunentation available at the tine
the evaluation was nmade, long prior to the time when Farm
Bureau's liability as excess insurer ripened. That did not occur
until Farm Bureau was notified of Mdtorists Mitual's intent to
pay its policy limts. Even if Depp made an incorrect
evaluation, or no evaluation at all, such would not constitute
conduct that was "outrageous, because of the defendant's evil
notive or his reckless indifference to the rights of others.”

Wttner, supra, at 890. The UCSPA does not require that a claim

be evaluated, or that it be evaluated correctly. It only
requires that paynent of a claim not be refused w thout
conducting a reasonable investigation based on all available

information, KRS 304.12-230(4), and that a good faith attenpt be

200n petition for rehearing, the dasses asserted for the
first time that since Depp's file does not contain a witten
notation of his claimed evaluation, the jury could have
reasonably concluded that he never nade an evaluation of this
claim

- 37 -



made to effectuate a pronpt, fair and equitable settlenent, KRS
304.12.230(6). Furthernmore, since Depp never received a
settlement demand from the dasses and never refused a request
from Hackney for additional authority with which to increase the
settlement offer, his action or inaction with respect to
evaluating this claim resulted in no damage to the { asses.
Absent resultant danmage, there can be no cause of action premsed
upon the violation of a statute, i.e., the UCSPA. KRS 446.070.

The dasses also assert that Farm Bureau's reliance on
the purported May 27, 1989 settlenent constituted bad faith. In
view of Hackney's deposition testinmony and existing |aw as

expressed in Barr v. Glnour, gupra, that defense not only was

fairly debatable, it had substantial nerit. The (d asses'
contention that Farm Bureau's paynent of its policy limts after
rendition of the partial summary judgnment was a "judicial

adm ssion" that the settlenent defense was not fairly debatable
iS preposterous. If Farm Bureau had not offered its policy
limts after losing on the settlenment issue, the dasses would
now be claimng that it was bad faith for Farm Bureau to w thhold
its policy limts after it had been judicially determned that it
had no valid defense. W reiterate what Justice Leibson said in

his dissenting opinion in Federal Kemper Insurance Co. v.

Hor nback incorporated by reference in Qurrv v. Fireman's Fund

Mutual Insurance Co., and quoted verbatim in Wttner v. Jones,

that an insurer is entitled to challenge a claim and litigate it

if the claimis debatable on the law or the facts. As in Wttner
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v. Jones, gsupra, the trial judge correctly recognized that there

was insufficient evidence for a claim of punitive damages agai nst
Farm Bureau, but failed to recognize that by the same token Farm
Bureau was entitled to a directed verdict on the claim of
statutory bad faith.

Before leaving this issue, we deem it necessary to
address those instructions which permtted the jury to assess
damages for Jeffrey dass's "enbarrassnent, humliation and
mental anguish" suffered as a result of the failure of the
insurers to settle his claim Wile damages for anxiety and

mental anguish are recoverable in an action for statutory bad

faith, FB Insurance Co. v. Jones, Ky. App., 864 S.w.2d 926
(1993), entitlement to such damages requires either direct or
circunstantial evidence from which the jury could infer that
anxiety or nental anguish in fact occurred. The proof nust be
clear and satisfactory; and evidence based on conjecture wll not
support a recovery for such danmages. 25A C J.S. Danmmges, §

162(7); cf. Muntain Clay, Inc. v. Commonwealth. Conmi ssion on

Human Rights, Ky. App., 830 S.W.2d 395, 397 (1992); Kentucky

Commission on Human Rights v. Fraser, Ky., 625 S.w.2d 852, 856

(1981). In the absence of any evidence that Jeffrey suffered any
enbarrassnment, humliation or nental anguish as a result of the

settlenment negotiations, it was error to submt that elenent of

damages to the jury.



VI, ATTORNEY FEES.

The attorney fees were awarded pursuant to KRS 304.12-

235(3), Which provides as follows:

If an insurer fails to settle a claim within the tine
prescribed in subsection (1) of this section and the
delay was wthout reasonable foundation, the insured
person or health care provider shall be entitled to be
reinbursed for his reasonable attorney's fees incurred.
No part of the fee for representing the claimant in
connection with this claim shall be charged against
benefits otherwise due the clainmant. (Enphasis added.)

This section applies only to an insurer's negotiations
with its own policyholder or the policyholder's health care
provi der. Thus, the trial judge correctly held that Farm Bureau
could not be liable for attorney fees. As noted earlier, the
jury found under an interrogatory instruction that Mbtorists
Mitual did not nake a good faith effort to settle Jeffrey's claim
within thirty days of receipt of notice or proof of loss. In
fact, the version of KRS 304.12-235(1) in effect at the tinme of
this accident required a good faith attempt to settle the claim
within sixty days, not thirty days. Furthernore, the
interrogatory instruction did not require the jury to determne
whether the failure to settle within the specified time period
was "W thout reasonable foundation." Regar dl ess, Mot ori sts
Mitual was entitled to a directed verdict on this issue as well.
Farm Bureau was not put on notice of its excess liability
exposure until nore than sixty days after notice was given to
Motorists Mitual. Certainly, the claim could not and should not
have been settled w thout Farm Bureau's participation. Al so,

sinple logic dictates that a condition precedent to liability for
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failure to settle nust be the claimant's wllingness to accept a
settl enment. Even after Mdtorists Mitual offered its policy
limts, the G asses refused to settle because of their concern
about Humana's subrogation claim As a natter of law, there was
a "reasonable foundation” for Mtorists Mitual's failure to
settle this claim within sixty days of its receipt of notice.
Therefore, KRS 304.12-235 was not available as authority for an
award of attorney fees. Absent a witten agreenent or

aut horizing statute, a party to an action may not recover

attorney fees from the adverse party. Louisville Label, Inc. .

H | desheim KXy., 843 S.W.2d 321, 326 (1992).

The d asses assert that because their attorney was not
named as a party in Mtorists Mitual's notice of appeal from the
final judgnent, it is precluded from now contesting that issue.

Gtizens Fidelitv Bank and Trust Co. v. Fenton Rigging Co., Ky.,

522 s.w.2d 862 (1975). However, since the judgnent did not award
the fee directly to the attorney, there was no reason for the

attorney to be named as a party to the appeal. Knott v. Cown

Colonv _Farm Inc., Ky., 865 S.w.2d 326, 331 (1993).

I X COSTS AND EXPENSES.

The jury was permitted to and did award "costs and
expenses"” in the sum of $18,416.23, which they divided equally
between Mdtorists Mitual and Farm Bureau. Jearly, the dasses
are entitled to their costs, since they prevailed on their
liability clains against Shelburne. KRS 453.040(1) (a); Cheatham

v. Harnon, 182 Ky. 35, 206 S.W 16 (1918); Harrodsburs Water Co.
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v. Gtv of Harrodsburg, Ky., 89 S W 729 (1905). In fact, the
A asses filed a statenent of costs after entry of the judgnent in
the sum of $1,712.50, the only objection to which was that the
sane costs had been included in the verdict as danages for "costs
and expenses." There is no basis for an award of any costs or
expenses incurred by the Gasses in this litigation except those
authorized by KRS 453.040(1) (a).

For the reasons stated in this opinion, we reverse the
Court of Appeals and vacate the judgnent of the Shelby G rcuit
Court, except insofar as the judgnent awards Jeffrey  ass those
costs set forth in his statement of costs filed pursuant to KRS
453.040(1) (a), in which respect the judgnment is affirmed.

G aves, Johnstone, and Stephens, JJ., concur. Lambert,
C.J., dissents by separate opinion along with a supplenental
dissenting opinion, with Stunbo and Wntersheiner, JJ., joining

the dissenting and supplenental dissenting opinions.

- 42 -



ATTORNEY FOR MOTORI STS MJTUAL | NSURANCE COVPANY:

Perry Adanick
327 Qithrie QGeen
Loui svil |l e, KY 40202

ATTORNEY FOR JEFFREY GQASS, GARNETT DOYLE G.ASS, BRENDA G.ASS and
GREGG Y. NEAL:

G egg Neal

Neal & Davis

931 Main Street

P.Q Box 40

Shel by-ville, KY 40066-0040

ATTORNEYS FOR KENTUCKY FARM BUREAU MJTUAL | NSURANCE COVPANY:

Wayne J. Carroll

Edward H Bartenstein
MacKenzie & Peden, PSC
Suite 650, Starks Bldg.
455 South Fourth Avenue
Loui sville, KY 40202

- 43 -



RENDERED: OCTGBER 30, 1997
AS MDD FI ED: FEBRUARY 18, 1999
TO BE PUBLI SHED

Supreme Cowrt of Kenturky

95- SC 972- DG
MOTORI STS MJTUAL | NSURANCE COVPANY APPELLANT

ON REVIEW FROM COURT OF APPEALS
93- CA-2137, 93-CA-2198 & 93-CA-2235
V. SHELBY G RCUT COURT
HONCRABLE WLLIAM F. STEWART, JUDGE
90-CI-136

JEFFREY GASS;, GARNETT DOYLE GLASS;
BRENDA GLASS; GREGG Y. NEAL, Attorney;

and KENTUCKY FARM BUREAU MJTUAL | NSURANCE
COVPANY APPELLEES

95- SC- 980- DG

[+]
[=d
[o}

KENTUCKY FARM BUREAU MJTUAL
| NSURANCE ~ COVPANY APPELLANT

ON REVIEW FROM COURT OF APPEALS
93- CA-2137, 93-CA-2198 & 93-CA-2235
V. SHELBY G RCU T COURT
HONCRABLE WLLIAM F.  STEWART, JUDCGE
90-CI-136



JEFFREY GLASS;, and MOTORISTS MJTUAL
INSURANCE COVPANY APPELLEES

96- SC- 800- DG

[+
(=]
(o N

JEFFREY GQASS;, GARNETT DOYLE GLASS;
BRENDA GLASS; and GREGG Y. NEAL CROSS- APPELLANTS

ON REVIEW FROM COURT OF APPEALS
93- CA- 2137, 93-CA-2198 & 93-CA-2235
V. SHELBY C RCQU T GCOURT
HONCRABLE WLLIAM F. STEWART, JUDGE
90-CI-136

MOTCORI STS MJTUAL | NSURANCE COVPANY;
and KENTUCKY FARM BUREAU MJTUAL
| NSURANCE ~ COVPANY CROSS- APPELLEES

DI SSENTING OPINION BY JUSTICE LAMBERT

| dissent from the majority opinion. There are
substantial aspects of that opinion with which | disagree and

others which exceed the analysis required for resolution of the
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I Ssues. Portions of the nmajority opinion are laden wth obiter
dictum which may nodify Kentucky law in future cases in ways
whol Iy  beyond our present contenplation.

The majority opinion in the Court of Appeals by Judge
MIler, wth Judge Conmbs concurring and Judge WIhoit dissenting,
appropriately addresses and resolves the issues presented and
gives due regard to trial court discretion regarding the
admssion and exclusion of evidence and proper regard for the

jury verdict. Accordingly, | file herewith the majority opinion

in the Court of Appeals as ny dissenting opinion in this case.

Oh May 13, 1988, appellee/ cross-appel | ant, Jeffrey
A dass, received injuries and ultimate loss of his
right arm the result of a one-car accident. He was a
passenger in his 1980 Ford pickup truck which, at the
time of the accident, was being operated by one Stephen
Shel bur ne.

Jeffrey's truck was insured by appellant/cross-
appel lee, Mtorists Mitual Insurance Conpany (Mtorists
or Mtorists Mitual). Hs policy contained a bodily
injury liability limt of $50,000.00 and $50,000.00
"underinsured motorist" (UIM) coverage. Jeffrey, a
teenager, lived wth his parents, cross-appellants/
Garnett Doyle dass and Brenda dass (the dasses). At
the time the dasses had two other vehicles insured
with Mtorists, each with a $50,000.00 UM clause.?

The record reveals that the Gl_asses had two insurance
policies with Mtorists Mtual. Policy Nunber 5342-06-224865-00A

will be referred to in the course of this opinion as "Policy A."
This policy covered two notor vehicles and insured Garnett Doyle
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Shel bur ne,
appel | ee,

(Farm Bur
$100,000.

the driver, was insured by appellant/cross-
Kentucky Farm Bureau Mitual Insurance Conpany
eau) wth a bodily injury liability limt of
00.

After the accident a Mtorists Mitual clains
representative contacted Jeffrey and commenced

settlenent negotiations wthin the $50,000.00 |imt
provided on the pickup. It was then realized there
mght be excess insurance available from Farm Bureau,

Shelburne's insurer. Thereafter Mtorists and Farm
Bureau commenced negotiations with the dass famly to
settle all clainms within the $50,000.00 |imt on the
pickup and the $100,000.00 limt on Shel burne.

Wth

Miutual, a

settl enent
purchased by Mtorists ($485,000.00) and Farm Bureau

(6434,000.00) over Jeffrey's life. At some point after
di scussion of the structured settlenent to be funded by
the annui

Jeffrey

d asses f

Bureau al
practices.?

the aid of an expert enployed by Mtorists
structured settlement was explored. The
was intended to be funded by annuities

ties, negotiations came to an inpasse and

sought advice of counsel. On May 3, 1990, the

iled suit against Mtorists Mitual and Farm
leging, inter alia, bad faith settlenent

In 1993 an extensive jury trial resulted in the

follow ng

awar ds:

d ass
referr

and Brenda Qass. Policy Nunber 5342-04-224866-11D Wl be

ed to as

"Policy p.» At the tine of the accident, this

policy covered Jeffrey's truck and, after the accident, also
covered anot her

nmotor  vehicle. Policy D insured Garnett, Brenda,

and Jeffrey. Collectively, we wll sonmetines refer to Policy A
and Policy D as "the Qasses' policies." Policies A and D
substantively contained identical |anguage.

2The sSuit

named Stephen Shelburne as a tortfeasor/defendant.

Shel burne was dismssed from the proceedings on My 6, 1993, when
Mtorists Mitual and Farm Bureau paid their respective bodily

i njury

pol i cy

limts.
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Against Motorists

1. $485,000.00 punitive damages
2. 200,000.00 liability on UM coverage
3. 9,208.11 reasonable costs
4, 231.402. 70 attorney fees
$925,610.81 TOTAL

Against Farim Bureau
1. $ 9,208.12 reasonable costs
2. 434.000. 00 nent al angui sh,  etc.

$443,208.12 TOTAL

Judgnent was entered wupon the foregoing awards,
thus precipitating these appeals.

Motorists Mutual's Appeal

W first address the issue of Jeffrey's UM
coverage. The circuit court concluded that Jeffrey was
entitled to $200,000.00 of UM coverage. Conversely,
Mbtorists contends that no such coverage was available
to Jeffrey and that a directed verdict was mandated
upon this issue. Ky. R Gv. P. (CR 50.01. Mtorists
contends that UM coverage is unavailable to Jeffrey

because KRS 304.39-320 contenplates such coverage only
in nulti-vehicle accidents. However, we are rem nded

of the followng:

KRS 304.39-320, "Underinsured nmotorist cover-
age," is part of the Mtor Vehicle
Reparations Act (MVRA), and, as such, is
remedi al |egislation which should be
generally construed to acconplish its stated



pur poses. Cf. Bishop v. Alstate Ins. Co.,
Ky., 623 S.wW.2d 865 (1981).

LaFrange v. United Serv. Auto. Ass'n, Ky., 700 S.w.2d
411, 413 (1985).

The stated purposes of the M/RA are enunciated in
KRS 304.39-010. One such purpose found in subsection
(3) reads as follows:

To encourage pronpt nedical treatment and
rehabilitation of motor vehicle accident
victim by providing for pronpt paynent of
needed nedical care and rehabilitation.

If KRS 304.39-320 is construed to effect the
above-stated purpose, we believe it cannot be so
narroWly interpreted as to' enconpass only nmulti-vehicle
acci dents. W think such construction repugnant to KRS
304.39-320 and to the very pith of the M/RA

Mbtorists Mitual also avers that Jeffrey is not
entitled to UM coverage because such coverage is
specifically excluded from an "insured vehicle." In
support of same, Mdtorists relies upon the follow ng
policy |anguage:

VWhen the term uninsured notor vehicle i s used
in Part C it shall also include underinsured
not or vehicle .

PART G-UNNSURED MOTCRISTS COVERACGE

C. "Uninsured notor vehicle"
nmeans a land notor vehicle or
trailer of any type:

1. To which no bodily
injury liability bond
or policy applies at



the time of the
acci dent .

2. To which a bodily
injury liability bond
or policy applies at
the time of the

acci dent. In this case
its limt for bodily
injury liability nust

be less than the

mnimum limt for

bodily injury liability
specified by the
financial respon-
sibility law of the
state in which your
covered auto iS
principally garaged.

However, uninsured notor
vehicle does not include any
vehicle or equipment:

1. Omed by or furnished
or available for the
regular use of you or
any famly menber.

Uoon close scrutiny the terns "uninsured
motor vehicle" and "underinsured notor vehicle" nay be
used interchangeably throughout Part C - Uninsured
Motor Coverage, except in relation to Part C
subsection c¢. Subsection c¢ attenpts to define the term
"uninsured notor vehicle;" thus, we think it
perspi cuous that "underinsured motor wvehicle™ cannot
therein be used interchangeably. Because the "owned"
vehicle exclusion is set forth in subsection c, we are
of the opinion that the exclusion can be applied only
to an uninsured nmotor vehicle. Thus we believe no
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"owned" vehicle exclusion exists regarding UM

cover age. Finally, upon the follow ng perlustration of
the Qdasses’ policies, we believe Jeffrey was protected
by $150,000.00 of UM coverage.

The policy language states in relevant part
as follows:

"Underinsured notor vehicle" neans
a land motor vehicle or traller of
any type to_which a bodil njurs
liability_ b@n&mlgcy a ‘1;es
the time of the accident but its
limt for bodily injury liability
is less than the limt of liability
for this coverage. (Enmphasis
added.)

W view this definition--"underinsured notor

vehicle"--as ambiguous. The phrase "motor vehicle .

to which a bodily injury liability . . . policy
applies at the time of the accident . . . " may be
susceptible to inconsistent interpretations. One
interpretation is that only the bodily injury policy
covering the notor vehicle at the time of the accident
is applicable; the other interpretation is that the
bodily injury policy covering the _vehicle and,
li kewise, any such policy covering the driver are
appl i cabl e. W recognize that such interpretations are
i nconsistent only when the owner of the vehicle and the
driver of the vehicle are not the sane, as in the case
at hand. Because the definition of an "underinsured
motor vehicle" is subject to inconsistent interpre-
tations, we are bound to resolve the anbiguity in favor
of the insured, Jeffrey. See Transport Ins. (Co. V.
Ford, Ky. App., 886 S.Ww.2d 901 (1994), and Davis v
Anerican States Ins. Co., Ky. App., 562 s.w.2d 653
(1977)

There is little doubt that the nost favorable
interpretation to the insured/Jeffrey is that only the
notor vehicle's bodily injury policy needs
consideration and not any additional policy on the
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tortfeasor/driver. As a result, only Policy D's bodily
injury liability on Jeffrey's truck at the time of the
accident nust be weighed when determning whether the

vehicle was, in fact, underinsured.

The dasses' policies clearly and
unanbi guously state that a vehicle is underinsured when
"itg limt for bodily injury liability is less than the
limt of liability for this coverage." The bodily
injury liability limt on Jeffrey's vehicle was
$50,000.00, and we believe that the [imt of liability
for "this coverage" (underinsured) should be
$150,000.00. W arrive at this figure by stacking the
UM coverage applicable to each of the {dasses' three
insured vehicles at the time of the accident. Each
vehicle had $50,000.00 UM coverage. V¢ do not believe
the fourth car--added to Policy D after the accident--
should be considered. W think it appropriate to stack
UM coverage when initially determning whether Jeffrey
was underinsured.® Hence, we believe Jeffrey's vehicle
was, indeed, an "underinsured motor vehicle," as
defined by the Qdasses’ policies.

More succinctly, we view the applicable sum
of bodily injury liability as $50,000.00 under Policy D
and the applicable sum of UM coverage of Policies A
and D as $150,000.00. Because the limt for bodily
injury liability ($50,000.00) is less than the linit of
liability for UM coverage ($150,000.00), we believe
that Jeffrey's vehicle was underinsured, as defined by
d asses' policies. Having so concluded, we now exam ne

the (Qasses' policies to determne the exact anount of
UM coverage to which Jeffrey is entitled.

‘We are persuaded by the reasoning in Wickline v. lhited

States Fidelitv & Quaranty Co., 530 So.2d 708, 712-713 (Mss.
1988), wherein the Mssissippi Supreme Court held that the

stacking of an injured' s uninsured notorist coverage is accept-
able for "the purpose of nmeeting the 'uninsured notor vehicle'

definition."
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The dasses' policies state in relevant part
as follows:

W wll pay under this coverage
only after the limts of liability
under any applicable bodily injury
liability bonds or policies have
been exhausted by paynent of
judgments or settlenents.

W believe this sentence susceptible to
inconsistent interpretations and therefore ambiguous.
ne possible interpretation is that Mtorists would pay
UM benefits (1) only after exhaustion of applicable
bodily injury policy/policies and (2) only in the
amount remai ning unconmpensated after such policies have
been exhausted. Consequently, the UM paynent would be
reduced by applicable bodily injury paynents. Another
possible interpretation is that Mtorists would pay UM
benefits (1) only after exhaustion of applicable bodily
injury policy/policies, but (2) in the full amount of
damages incurred irrespective of any applicable bodily
injury paynents. Consequently, the UM paynent would
not be reduced by any applicable bodily injury
paynents.

W are conpelled to adopt the latter inter-
pretation, it being nmore favorable to the in-
sured/ Jeffrey. See Transport Ins. Co., sunra, and
Davis, sunra. Because the UM paynent ($150,000.00)
should not be reduced by "any applicable bodily injury"
payments, we are of the opinion Jeffrey is entitled to
the full $150,000.00 of UM coverage.

A controversy exists over the effect of KRS

304.39-320 (UM coverage) as it applies to this case.
Oh July 15, 1988, the statute was amended to renove

certain "offset" language.* Prior to that tine the UM

“Ky. Rev. Stat. (KRS) 304.39-320 was originally enacted in
1974, with an effective date of July 1, 1975, Thereafter, it was
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benefits were dimnished by the anount paid by the
liability insurer for the tortfeasor. See Co00ts V.
Allstate Ins. Co., Ky., 853 s.w.2d 895 (1993). Because
the accident giving rise to this litigation occurred on
My 13, 1988, before the anendment, Mtorists Mitual
argues that any UM benefit recovery should Dbe subject
to offset. Wile we do not necessarily agree that the
date of the accident is the triggering event, we are

not bound to decide the question. W are of the
opinion that the amendnent of the statute is a non-
issue. As we read Mdtorists' policies, they do not
state with specificity that an offset should be
effected, as was the situation in LaFrange, dupra. O
read into the policies the right of an offset requires
a ratiocination that we are not inclined to afford.
Wthout a "setoff" provision, as authorized by statute
before amendment, we interpret the ({asses' policies as
providing nore coverage than required by the pre-
anended version of KRS 304.39-320. At a mninum an

I nsurance contract must include rights and obligations
as required by statute; however, it is axionatic that
an insurance contract may "provide broader coverage
than that required by statute." LaFrange at 413. W
interpret the (Qasses' policies as providing nore UM
coverage, and thus the rights and liabilities so
afforded are controlling.

In concluding this issue, there being only
three insured vehicles in the dass household at the
time of the accident, Jeffrey was entitled to
$150,000.00 UM benefits, not the $200,000.00 awarded.
Uoon renmand the court shall adjust the judgnent
accordi ngly.

W next turn to issues faced by Mdtorists
regarding the application of various provisions of the

Kentucky Unfair Qains Settlenent Practices Act
(UCSPA). KRS 304.12-230. Mtorists clains entitlenment

to a directed verdict because of insufficient evidence

amended, effective July 15, 1988, and again, effective Decenber
1, 1990.
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regarding the clains of bad faith, violation of the
UCSPA, and punitive danages.

Before addressing these issues we consider
the question of whether a third party nmay pursue a bad
faith claim under the UCSPA  Mdtorists contends that
the UCSPA does not apply to third party claimnts such
as Jeffrey. W believe State Farm Mit. Auto. Ins. Qo.
v. Reeder, Ky., 763 sS.w.2d 116 (1988), negates
Mtorists' argument and is controlling. V¢ would be
remss, however, if we did not observe that the statute
Is not specifically designed to accommodate third party
claims. This, of course, makes trial nearly inpossible
and appellate review nmost difficult.

As to sufficiency of evidence, a directed
verdict is precluded "unless there is a conplete
absence of proof on a material issue in the action or
if no disputed issue of fact exists upon which
reasonable mnds could differ." Taylor v. Kennedv, Ky.
App., 700 S.w.2d 415, 416 (1985). Mtorists Mitual
denies any bad faith in its adjustnment of Jeffrey's
claim Based upon the requirements for a bad faith
claim under the UCSPA (see Wfttner v. Jones, Ky., 864
S.w.2d 885 (1993)), we conclude there was sufficient
evidence supporting the issue's submssibility.
Approximately a month and a half after the accident,
Motorists' adjuster was authorized to pay the
$50,000.00 policy liability limt; yet, Mtorists did
not tender sane until years later and initially failed
to advise Jeffrey of his potential UM coverage.
During the interim astronomcal nedical bills
emnating from the insured tort were nounting. Because
reasonable mnds could differ on the issue of
Mtorists' bad faith and because there was sufficient
evidence to support the claim we believe the circuit
court properly submtted the matter to the jury.

Mtorists also contends there was
insufficient evidence supporting the jury's findings of
a UCSPA violation and of Jeffrey's right to punitive
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damages.® For reasons simlar to those given on the
issue of bad faith, we conclude that the court did not
err in submtting these issues to the jury.

Concerning the issue of attorney fees,
Mtorists argues four specific points. First, it
submts that KRS 304.12-235 does not apply to third
party claimnts. W disagree. Having already held
that the UCSPA (KRS 304.12-230) applies to third party
claimants, we perceive no logical basis for granting to
such insured claimants the right to pursue a bad faith
cause of action under KRS 304.12-230, but not under KRS
304. 12- 235. KRS 304.12-230 sets forth prohibited
settlement practices of an insurer. KRS 304.12-235
stipulates the tinme allotted for payment of clains and
the effect of failure to promulgate a settlement. Both
statutes were enacted to protect the rights of an
insured against wunfair settlenent practices. KRS
304. 12-010. As such, they must be applied consistently
to effectuate the purposes of both statutes. To do
otherwise seems contrary to legislative intent.

D spute also arises as to which version of
KRS 304.12-235 is applicable. The controverted portion
of the statute was amended July 13, 1990, and reads as
follows:

All clainms arising under the terns
of any contract of insurance shall
be paid to the named insured person
or health care provider not nore
than thirty (30) days from the date
upon which notice and proof of
claim in the substance and form
required by the terms of the
policy, are furnished the insurer.

SAs to any controversy existing over which standard should

be applied in the determnation of punitive danages under KRS

411.184 (applied by the circuit court) or Wttner v. Jones, Ky.,
864 s.w.2d 885 (1993), we are of the opinion that any difference

i Ilusory.
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Although this version was applied by the circuit court,
Motorists observes that at the time of the accident,
the pre-anended statute--allowng for sixty days of
paynent on the claim-was in effect. In both versions
the tinme period applies to subsections (2) and (3)
regarding the tine for settlenment before interest or
attorney fees can be awarded for failure to settle.

W Dbelieve that Mtorists' protracted delay
in paynment renders the dispute inconsequential as to
the stipulation of thirty or sixty days. Thus, if any
error existed in application of the statute, we
perceive no resulting prejudice. CR 61.01

Motorists also objects to the jury
instruction given to create liability under KRS 304.12-
235(3). Specifically, Mtorists contends the
instruction excluded an elenent of the subsection and
should have incorporated |anguage that a delay in
paynent must be "without reasonable foundation.” KRS
304.12-235(3). Mtorists also mintains error on the
basis that no evidence was presented on the reason-
ableness of the claimed fee. The circuit court
rendered the followng interrogatory to the jury:

Do you believe from the evidence
that the Defendant, Mtorist Mitual
I nsurance Conpany, failed to nmake a
good faith attenmpt to settle the
Plaintiff's, Jeffrey A Qdass,
claim within 30 days from the date
on which notice or proof of loss in
the substance and form required by
the terns of the policy was fur-
nished the Defendant, Motori st
Miutual |nsurance Company? [°]

The jury responded in the affirmative to this question,
and dass made a post-trial notion for one-third of
attorney fees against Mtorists and Farm Bureau. The

S’No Simlar instruction was given regarding Farm Bureau.

- 14 -



nmotion was granted only against Mtorists. The court
then fixed the amount of attorney fees in an anount
equal to one-third of the total recovery against

Mot ori st s. W believe both the instruction and the
amount fixed by the court to be appropriate.

Finally, Mtorists argues that the court
erred in calculating interest on the award from the
date of verdict rather than from date of judgment. W
believe this indeed erroneous. KRS 360.040 provides
for interest wupon a judgment. V& know of no authority
for comencing interest from the date of wverdict.
There may be special circunstances that would justify
sane, but they are not here present.

Motorists argues that the cumlative effect
of various other errors deprived it of a fair trial.
W have examned these alleged errors and find no
merit.

In conclusion, we reverse and renmand the
j udgnent against Mtorists as to the amount of UM
coverage and the award of interest prior to judgnent;
in all other respects, the judgment is affirned.

Farm Bureau's Appeal

Farm Bureau proffers an assortment of reasons
why it should not be held liable as a violator of the
UCSPA. Additionally, Farm Bureau contends that during
the course of settlement negotiations, an oral
agreenent as to settlenment was, in fact, reached and
that this settlenment should have been enforced. W
shall discuss what we deem significant clains by Farm
Bur eau.

Farm Bureau first contends that the UCSPA is
not a strict liability enactment and, therefore, for a
claimant to prevail wunder the statute, he nust prove
intentional or outrageous conduct. Wile we are
inclined to agree with this interpretation (see
Wttner, supra), we think there was sufficient evidence
in the case sub judice to submt the matter to the
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jury. Farm Bureau maintains that it was in a peculiar
position in that it was a third party insurer and had
an obligation to its insured. Perforce, Farm Bureau
argues in a roundabout nanner that its actions could
not be elevated to the level of violating the UCSPA
Here again we are unable to agree with Farm Bureau's
contention and think the matter was one for jury

det erm nation.

Farm Bureau mnakes a strong argunent that it
should be shielded from liability because it had a
right to rely upon the belief that an oral settlenent
of the claim asserted by Jeffrey had been effected.
The circuit court entered summary judgnent denying the
claim of settlement. Nevertheless, Farm Bureau
contends that its reliance upon the settlement was
reasonable and therefore precluded its violation of the
UCSPA. W do not agree with this contention. W
believe the circuit court was correct in summarily
concluding that a binding settlement of this matter had
not been effected. As to Farm Bureau's reliance upon
same, we think it only a scrap of evidence to have been
considered in its overall conduct in handling this
claim W cannot assign merit to Farm Bureau's
contention that it should be excused from liability in
its handling of the claim based upon the assunption of
settlement. Moreover, we cannot ascribe credence to
Farm Bureau's argument that the {dasses nade no denand
for settlenent of the action and, thus, there is no
condition for violation of the act.

Farm Bureau contends that the testinony of
Clinton Mller, a clains settlement expert offered by
the (@Jasses, was not conpetent to support a bad faith
settlement practice. During the course of the trial,
Farm Bureau sought to inpeach Mller by offering into
evidence derogatory information concerning his past.
The court excluded the evidence which was proffered by
avowal . The avowal evidence denonstrated that Mller
was a three-time failure of the California bar and had
been a plaintiff in several questionable lawsuits
against insurance companies. Mller, however, was
subjected to rigorous and skillful cross-examnation
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revealing him to be a paid professional wtness who
frequently testified against the insurance industry.
Wile we think the court mght not have so severely
limted cross-examnation of Mller, we are unable to
ascribe reversible error. CR 61.01. The jury was
sufficiently advised of Mller's nature and purpose in
his appearance as a paid professional wtness, and we
think it was able to appropriately weigh and evaluate
his testimony. Upon the record as whole we conclude
there was sufficient basis to support the jury's
determnation that Farm Bureau violated provisions of
the UCSPA

Farm Bureau argues that damages in the form
of enotional injuries were not justified in this case.
W think this contention wthout nerit. In view of the
nounting medical expenses, failure to pronptly settle
this claim created a submssible issue as to whether
there was outrageous conduct on the part of Farm Bureau
within the context of Wttner, supra. Farm Bureau
contends that it was prejudiced by the court's allow ng
the evidence of Jeffrey's injuries, as if this were a
tort claim against Jeffrey. This action, Farm Bureau
contends, is in the nature of those allowed under KRS
446.070 for violation of a statute, namely, KRS 304.12-
230. Additionally, Farm Bureau argues that the
cumul ative effect of evidentiary errors entitles it to
a new trial. W ascribe no nerit to these contentions.

Finally, Farm Bureau maintains that the court
erred in including interest on the award from the date
of wverdict rather than from date of judgment. For the
reasons herein stated in Mtorists' appeal, we agree
that the court indeed erred.

In conclusion we affirm all aspects of Farm
Bureau's appeal, except the award of interest prior to

j udgnent . The circuit court is reversed on this issue
and, on renand, shall inpose interest from the date of
j udgment .

The d asses' Cross-Appeal
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VW now address those issues raised in the

G asses' cross-appeal . Jeffrey contends that the jury
should have been given an instruction on punitive
damages against Farm Bureau. In _Wttner, supra, at

890, the Suprene Court set forth the following precept:

Before [a bad faith violation of
the UCSPA] cause of action exists
in the first place, there nust be
evidence sufficient to warrant
punitive damages.

The circuit court, in the case at hand, correctly
concluded that sufficient evidence of bad faith was
presented for the issue to be submssible, but failed
to submt on punitive damages.

Interpreting the standard for punitive
damages, the _Wttner Court states:

This neans there nust be sufficient
evidence of intentional m sconduct
or reckless disregard of the rights
of an insured or a claimant to
warrant submtting the right to
award punitive damages to the jury.
If there is such evidence, the jury
should award consequential damages
and may award punitive damages.

Id. at 890.

In light of Wttner it may seem contrary for
the circuit court to give an instruction on
conpensatory damages, Yyet preclude the jury from
considering punitive danmages. Nevertheless, we do not
interpret Wttner as nandating that a punitive damage
instruction be given in all cases. Because Farm Bureau
was an excess carrier and in view of the conpensatory
award against it, as well as the punitive damage award
against Mtorists, we are disinclined to reverse on
this issue. W are of the opinion that the
instructions rendered were sufficient to permt the
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jury to properly characterize the conduct of the
respective carriers. Uoon this line of reasoning, we
also reject the @Qasses' argunent that an award of
attorney fees should have been placed against Farm
Bur eau.

Finally, we reject the contention of Grnett
Doyle and Brenda dass as to their claim for a danage
awar d. CR 8.01.

Summar v

W affirm the judgment of the Shelby Grcuit
Court as it pertains to Mtorists Mitual in every re-
spect except as to the award of UM benefits and the
award of interest prior to judgment, which, upon
remand, shall be adjusted in accordance wth this
opi ni on.

The judgment against Farm Bureau is affirmed
in all respects with the exception of the interest
award prior to judgnment, which shall |[Iikew se be
adjusted upon remand.

The cross-appeal is affirmed in all respects.

For the foregoing reasons, Appeal No. 93-ca-
2137-MR and No. 93-CA-2235-MR are affirmed in part,
reversed in part, and remanded for  proceedings
consistent with this opinion. The cross-appeal, No.
93-CA-2198-MR, is affirned.

For the reasons set forth hereinabove, | respectfully
di ssent.

Stunbo and Wntersheinmer, JJ., join this dissenting

opi ni on.
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Rehearing was granted herein on certain issues and the

case was re-argued. Thereafter, the mgjority opinion was

nodified and this supplenmental dissenting opinion is filed in

.



response to nodifications contained in the ngority opinion. In
all other respects, | reiterate the views expressed in ny
dissenting opinion filed herein on GCctober 30, 1997.

In ny view, the evidence presented at trial was
decidedly conflicting on the issue of Joel Depp's informed, good
faith evaluation of the Jeffrey Qass claim After hearing all
the evidence, the trial court believed the case should be
submtted to the jury for its verdict on this issue, and the jury
returned a verdict for @ass on the belief that Depp had violated
the UCSPA, KRS 304.12-230, warranting conpensatory damages. The
Court of Appeals affirnmed. Despite the foregoing and despite our
duty to review the evidence in the light nost favorable to the
party who prevailed at trial (Lewis v, Bledsoe Surface Mning

co., Ky., 798 s.w.2d 459, 461 (1990), and NCAA v. Hornung, Ky.,

754 S.wW.2d 855, 860 (1988)), this Court has reconsidered the
evidence and concluded that neither the facts nor the law allow
dass to prevail. From this view | dissent and wll endeavor to
denonstrate the error in the majority opinion.

The crucial factual question was whether Depp
eval uated, properly or at all, the Qass claim for purposes of
settlenment. Depp testified that he nade such an evaluation but

acknow edged that it was not recorded in the claim file. In
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deposition testimony and at trial, Depp also admtted that his
clainmed evaluation was based on woefully inadequate nedical
records and that vast suns of additional nedical expenses had
been incurred since his file had been updated. Mreover, there
was no witten analysis of conparative fault and after admtting
that conpany policy required a witten evaluation, Depp
acknowl edged his violation of such policy. Based on the
testinony of Joel Depp, a jury could have reasonably believed,
and indeed did believe, the theory that Depp, on behalf of Farm
Bureau, had sinply handed the claim over to Hackney, a structured
settlement salesman, and had therefore abrogated his
responsibility to evaluate the claim

The UCSPA denounces as unfair clains settlenent
practices "Refusing to pay clains wthout conducting a reasonable
i nvestigation based upon all available information" and "Not
attenpting in good faith to effectuate pronpt, fair and equitable
settlenents of clains in which liability has become reasonably
clear." KRS 304.12-230(4), (6). Despite this l|anguage and the
mandate of KRS 446.080 that statutes of this state be liberally
construed to carry out the intent of the Legislature, the
majority has held that the statute does not require an
evaluation: rThe UCSPA does not require that a claim be evaluated
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or that it be evaluated correctly." Sip op. 37. Wile it is
true that the exact text of the statute does not use the term
"evaluation," any reasonable construction of the statute would
imply the necessity of an informal evaluation prior to any
possible compliance with the literal statutory requirements.

In ny view the revised analysis on page 38 of the
majority opinion anounts to a concession that the facts were in
dispute, but shifts the focus to the law and concludes that
whether or not Depp failed to evaluate the claim there could be
no violation of the Act. Such a strict construction eviscerates
the Act.

Stunbo and Wntersheimer, JJ., join this supplenenta

di ssenting opinion.



