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AFFIRMING

Pursuant to CR 76 .36(7)(a), Appellant, Wallace L. Hadley, appeals an order of

the Court of Appeals denying his petition for a writ of mandamus . Through the writ,

Appellant sought to compel Judge Charles C . Simms, III, of the Nelson Circuit Court to

dismiss the indictment of first-degree sexual abuse against him on the grounds that the

indictment was defective for its failure to state the name of the victim .

On December 17, 2003, a Nelson County Grand Jury indicted Appellant on a

single count of first-degree sexual abuse . The indictment read in pertinent part that

Appellant engaged "in sexual contact with another person by the use of forcible

compulsion." On January 30, 2004, Appellant filed a motion to dismiss the indictment



for failing to identify the victim . The trial court denied the motion on February 9, 2004,

but required the Commonwealth to provide the defense with discovery within forty-five

days. Appellant filed an original action in the Court of Appeals on February 2, 2004,

requesting a writ of mandamus compelling the trial court to dismiss the indictment . The

Court of Appeals denied the writ stating that the "extraordinary remedy of mandamus is

unavailable where, as here, there exists an adequate remedy by appeal." We agree .

This Court decides the propriety of the denial of a writ by determining whether

the Court of Appeals exercised sound discretion or acted arbitrarily . Humco, Inc . v.

Noble , Ky., 31 S .W.3d 916, 920-21 (2000) . A writ of mandamus is an extraordinary

remedy that should only be granted under two sets of circumstances : 1) when the

lower court is proceeding or about to proceed without jurisdiction, and there is no

adequate remedy by law, or 2) to establish that the lower court, although acting with

jurisdiction, is about to act incorrectly and there is no adequate remedy by appeal and

great injustice or irreparable injury would occur . Id .

We agree with the Court of Appeals that a writ of mandamus is not appropriate

under the circumstances presented in this case . An attack on the sufficiency of an

indictment is a cognizable claim on appeal. Varble v. Commonwealth , Ky., 125 S .W.3d

246 (2004) ; Salinas v . Commonwealth , Ky., 84 S .W .3d 913 (2002), cert . denied, 538

U.S . 930, 123 S . Ct . 1585, 155 L . Ed . 2d 326 (2003) ; Thomas v. Commonwealth , Ky.,

931 S.W.2d 446 (1996) . Therefore, we cannot conclude that the Court of Appeals

acted arbitrarily .

Further, the Appellant's motion to supplement the record, to which the

Commonwealth had no objection, is granted . Additionally, the Appellant's motion to



advance the appeal and to stay the underlying action pending the appeal's outcome is

denied as moot .

For the foregoing reasons, the decision of the Court of Appeals is affirmed .

All concur.
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