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MEMORANDUM OPINION OF THE COURT

AFFIRMING

Appellant, Elsworth Samuels, an inmate at the Western Kentucky Corrections

Complex, filed a writ of habeas corpus in the Oldham Circuit Court, alleging that the

length of his sentence for various felonies was improperly calculated . The Oldham

Circuit Court dismissed the action on May 10, 2005. Appellant subsequently filed a

notice of appeal and a motion to proceed in forma pauperis , which the Oldham Circuit

Court denied. Appellant then filed a writ of mandamus in the Court of Appeals,

requesting that court to require the Oldham Circuit Court to withdraw the order denying
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his motion to proceed in forma pauperis and instead to grant the motion. The Court of

Appeals denied Petitioner's writ, reasoning that a writ of mandamus is available to a

petitioner only when there is no other adequate remedy by appeal, and that Appellant

could have appealed the order denying his motion to proceed in forma pauperis .

Appellant then appealed to this Court as a matter of right, CR 76.36, asserting that the

Court of Appeals abused its discretion in denying his writ of mandamus. Finding no

error, we affirm .

Writ cases are divided into two classes: (1) those where the inferior court is

allegedly acting without jurisdiction ; and (2) those where it is allegedly acting

erroneously, but within its jurisdiction, and there is no adequate remedy by appeal or

otherwise . Grange Mut . Ins . Co. v . Trude, 151 S.W.3d 803, 808 (Ky. 2004) ; Hoskins v.

Maricle , 150 S.W.3d 1, 6 (Ky. 2004) ; Bender v. Eaton , 343 S .W .2d 799, 800-01 (Ky.

1961). Whether to grant such a writ rests within the sound discretion of the court of

original jurisdiction, and the standard of review is abuse of discretion, Trude , 151

S.W .3d at 809-10 ; Hoskins, 150 S.W .3d at 9, i.e . , "whether the [inferior court] judge's

decision was arbitrary, unreasonable, unfair, or unsupported by sound legal principles."

Goodyear Tire and Rubber Co. v. Thompson , 11 S.W.3d 575, 581 (Ky. 2000) .

The Court of Appeals correctly held that Appellant did have an adequate remedy

by appeal from the allegedly erroneous denial of his motion to proceed in forma

pauperis . CR 73.02(1)(b) ("If the motion to proceed in forma pauperis is denied, the

party shall have ten days within which to pay the filing fee or to appeal the denial to the

appropriate appellate court.") . "[TJhe . . . way to review the trial court's denial of the

right to appeal in forma pauperis is not by writ of mandamus, but by appeal .



Immediately and automatically, when the notice of appeal from the order denying the

right to appeal in forma pauperis is filed, the appellate court should stay the running of

time on further steps related to the initial, underlying appeal, until this matter of appeal

in forma pauperis can be determined." Bush v. O'Daniel , 700 S .W.2d 402, 405 (Ky.

1985) . Because Appellant had a remedy by appeal, the Court of Appeals did not abuse

its discretion in denying Appellant's petition for a writ of mandamus .

Accordingly, the decision of the Court of Appeals is AFFIRMED .

All concur, except McAnulty, J ., not sitting .
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