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This is a companion case to the series of appeals which have

recently come before this Court concerning the applicability of the

Violent Offender Statute, KRS 439.3401, to adjudicated youthful

offenders .

Appellant, Dylan Jamar France, pled guilty to committing five (5)

counts of first-degree sodomy and was sentenced to twenty-two (22)

years incarceration as a youthful offender under KRS Chapter 640.

Appellant was less than eighteen (18) years old when he subjected a nine

(9) year old child to a series of sexual abuses .

Upon turning eighteen, Appellant was given a final sentencing

hearing, as required by KRS 640.030(2), but was denied the opportunity



to present his motion for probation because the trial judge determined,

as a threshold matter, that he was not eligible for probation pursuant to

KRS 532.047 or KRS 439.3401 . Appellant now appeals this denial of a

probationary hearing as a matter of right. Ky. Const. § 110(2) (b) . The

sole issue raised on appeal is whether KRS 439.3401 should be applied

to youthful offenders .

This Court's recent decision in Commonwealth v. Merriman, 265

S.W.3d 196 (Ky. 2008) is dispositive of the present matter. In Merriman ,

we held that, under the Juvenile Code, youthful offenders are entitled to

a hearing upon their eighteenth birthday, whereby the court shall

determine whether probation, conditional discharge, or incarceration is

appropriate . 265 S.W.3d at 200. Here, however, the trial court denied

Appellant's motion for probation on the basis that he was ineligible

because he was a violent offender under KRS 439.3401 . Because we

have held that "the Violent Offender Statute cannot be read to apply to

youthful offenders," the trial court's determination was in error.

Merriman , 265 S.W.3d at 201 . As such, the case must be remanded to

the Warren Circuit Court for a hearing pursuant to KRS 640.030(2), in

accordance with Merriman, and consistent with our Opinion herein .

All sitting. All concur.
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