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AFFIRMING

Appellant, Robert EugenevDennis, appeals as a matter of right from an
order of .the. Daviess Circuit Court which reinstated his convictions for three
counts of first-degree sodomy and one count of first—degrée Sexual abuse, and
sentence of sixty-five years’ imprisonment. Appellant now challenges the trial
| court’s ruling that records‘from the Cabinet for Health and Family Services
(“CHFS”) provided insufficient evidence to prove that the Viqtim’s prior claims
of sexual abuse were dempnstrably false. For the reasons set forth herein, we
affirm the trial court’s ordel;. |

| In Appellant’s first_app‘eal, Dennis v. Commonwealth, 306 S.W.3d 466,
475 (Ky. 2010) (hereiﬁafter Dennis 1), we established a standard to determine
whether a sex. crime victim’s prior allegation of sexual abuse is “demonstrably

false” and therefore admissible as evidence against the victim’s veracity. “To




meet that [demonstrably false]‘ standard, the proponent must sh‘ow that there
is a distinct and substantial probabiiity that thé prior accusation was ﬁalée.
This heightened standard of pfoof is meant to exclude the e\}idence where the
proponent’s only proof of falsity is the alleged perpetrator’s denial and/or an
inconclusive investigation of the allegation.” Id. If the allegation is found to be
“demonstrably false”‘then it must still be reviewed under KRE v608 and survive
a KRE 403 balancing test before it will be found to be admissible. Id.

In Dennis I, based on the record befofe us at that time, we affirmed the
trial court’s ruling which prevented A.ppellant.fro_m cross-examining the victim
about a prior sexual abuse claim. The victim, then five-years-old, had alleged
that the family dog jumped in her lap and then subsequently her father, sister,
and sister’s boyfriend all touched her inappropriately. Based on this
allegation, an investigation was opéned.by CHFS Which turnéd up no evidence
of sexual abuse.

In affirming the trial court ruling fhat the victim may not be cross
examined about this prior claim, we analyzed the pre—triai hearing testimony
of the CHFS worker who investigated the claim. She testified that the victim
had trouble articulating her allegation and that no adults could verify the
victim’s story. However, the CHFS worker’s testimony indicated that she did
bevlieve that the dog probably jumped in he‘r lap and that the victim may have
misinterpfeted her family membefs’ actions. Additionally the CHFS worker

mentioned how it was possible that the victim could be referring to a time




when her family members helped clean her up after an accident. We
concluded that her testimony “established no more than >that the alleged
perﬁetrators had denied any wrongdoing and that otherwise the 'allegations
could not be vsubstantiate»d,” and affirmed the trial court’s ruling which
excluded any evidence regarding the victim’s prior sexual abuse claim. Id. at
476.

However, we vacated Appe_llant’s conviction and remanded the case back
to the Daviess Circuit Cdﬁrt for an in camera review of certain CHFS records
on the Victjm’s prior allegation of sexual abuse. Appellant discovered that
these records were mistakenly omitted from the trial record during his éppeal
in Dennis I. We instructed the trial court to determine their admissibility
under th¢ defnonstrably false standard. !

On remand, the trial court reviewed the records and found “1) that the B
CHFS records do not contain sufficient evidehce_ of falsity of the victim’s
testimony so as to ailow the defendant to have introduced such as evidence at
trial; 2) that these records do not bear materially on the falsity issue and
should not be released to the defendant; and 3) that the records do not
éontain any exculpatory or otherwise discovérable mate»rialls..” The trial COurf
thus reinstated the original judgment and sentence against Appellant.

Appellant now argues that the trial court ruling was erroneous because

the CHFS records did contain evidence that the victim’s prior allegation of

11f the trial court found sufficiently probative evidence in the CHFS records to show
the victim’s prior allegation was demonstrably false, Appellant was entitled to a new
trial. If no such evidence was found, Appellant’s conviction and sentence was to be
reinstated. Dennis I, 306 S.W.3d at 477.




sexual abuse was demonstrably false. In particular, Appellant highlights
several items' which he believes cast doubt on the veracity of the victim’s story.
These include: the investigator’s conclusion that the victim’s story is |
“inconsistent” and “fragmented”; the victim’s bizarre statement to the
investigator that her sister could turn into a ghost; and the fact that the
investigator could not ﬁnd anyone to substantiate the victim’s claims.

However, thesé items do not prove that the victim’s prior allegation was
demonstrably false. If anything, a review of the CHFS report bolsters the
conclusion that the investigation was inconclusive. While the report does
state that the victim’s statements were “inconsistent and fragménted” we note
that the report also Stated that the victim had low communication skills. Also,
the report indicates that any police investigation into the allegation was
hindered by the victim’s mother. Thus, we cannot hold that this investigation,
potentially hindered by family memBers, and hampered by the victim’s p.oor‘
"~ communication skills leadé to a conclusion that the victim’s claim was
“demonstrabiy false.” As stated in Dennis I, the demonstrably false standard
is a heightened standard and a sexual abuse allegation investigation which
was inconclusive does not meet this test. 306 S.W.3d at 475.

For the reasons set forth aboVe, the order of the Daviess Circuit Court
reinstating Appellant’s cénvictions and sentence is affirmed. |

All sitting. All concur.
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