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AFFIRMING

Appellant, John Carlisle Sheesléy, was indicted by‘a Jefferson County
grand jury on January 8, 2009, and charged with six counts of first-degree
sodomy. On September 15, 2010, Appellant was convicted in the Jefferson
County Circuit Court of all six counts and sentenced to twenfy-séven years in
prison. Appellant now appeals the judgment and convictions as a matter of
right. Ky Const. § 110(2)(b). |

At trial, the twelve-year-old child victim, C.W., testified that Appellant
“rape[d] him sexually_.”l Appellant and his wife were closé friends with C.W.’s
family. They often socialized with C.W.’s family for events such as birthdays

and going to the pool. Also, they occasionally baby-sat C.W. and his siblings.



C.W. testified that Appelllant would lick his penis and that he.vwould lick
Appellant’s penis. C.W. further testified that this would happen at the pool, at
his house, and at his church. C.W. further testified thaf Appellant sodomized
him several times a week over a fQur~yeaf period.

C.W. testified that, when he was at the pool, Appellant would have him
go into the shower area of the bathroom while his parents were packing to
leave. Further, C.W.’s father testiﬁéd that on oné occasion, when he was at the
poél with his three kids, hé found Appellant in the back of the shower area
with C.W. When he saw the two in the shower, C.W.’s father said that
Appellant told him he was showing C.W. how the shower worked.

C.W. also testified that, while at Appellant’s house, he would g0 intobthe
b.e'droom alone with Appellant. During a surprise birthday party for Appellant’s
wife at his church, C.W. testified that he went into the bathroom with
Appellant and some other boys. There, Appellént aéked the other boys to leave
and he took C.W. to another room and sodomized him. The followiﬁg day, C.W.
told his mother what had happened and she called the police. CW later
testified that he had not told anyone about these incidents because Appellant.
| told him not to.
| Failure to Strike Juror #21

During voir dire, Appellant made motions to strike Juror #21 and Juror

#25 for cause. The trial court denied Appellant’s motion to strike Juror #21
and Appellant Subseqﬁently used a peremptory strike to remove this juror. The

trial court, however, granted Appellant’s motion to strike Juror #25.



Appellant argues that the trial court erred in failing to strlke Juror #21 -
for cause. However, this issue is not properly preserved for appellate review.
“[Iln order to cornplain on appeal that he was denied a peremptory challenge by
a trial judge’s erroneous failure to grant a for-cause strike, the defendant must
~ identify on his strike sheet any additional jurors he would have struck.”
Gabbard v. Commonwealth, 297 S.W.3d 844, 854 (Ky. 2009). Appellant
concedes that he failed to note any alternative juror on hls‘ strike sheet, but
argues that he made it verbally clear on the record that he weuld have used the
strike on Juror #25.

This argument does not have merit. First, Appellant’s verbal motion was
not sufficient to preserve this issue under Gabbard. Second, because the trial
c.ourt granted his motion to strike Juror #25 for cause, Appellant could n'o't, |
have subsequently used one of his peremptory strikes on that juror. As a
result, Appellant did not pfeserve this issue for appellate review‘.ﬂ
Motion for Directed Verdict

Next, Appellant argues that “the [trial] court should have dismissed this
case for a lack of evidence.” Although Appellant presents no authority in
support of this argument, we can only assume that he is referring to the trial
court’s denial of his motion for a directed verdict at the close of proof.
| Appellant contends that the trial court should have dismissed the case for two
reasons. First, Appellant argues there was no physical evidence to support the

allegations of the victim. Sec_ondly, Appellant points out that C.W. repeatedly



stated that he “did not remember” some of the details surrounding the
incidents.

| In response to Appellant’s first argument; this Court is unaware of, and

- Appellant has nét presented, any binding authority requiring physical evidence
in order to sustain a conviction. In responsé to Appellant"s second argument,
our rule for a directed verdict is well esj;ablished:

On motion for directed verdict, the trial court must
draw all fair and reasonable inferences from the
evidence in favor of the Commonwealth. If the
evidence is sufficient to induce a reasonable juror to
believe beyond a reasonable doubt that the defendant
is guilty, a directed verdict should not be given. For
the purpose of ruling on the motion, the trial court
must assume that the evidence for the Commonwealth
is true, but reserving to the jury questions as to the
credibility and weight to be given to such testimony.
On appellate review, the test of a directed verdict is, if
under the evidence as a whole, it would be clearly
unreasonable for a jury to find guilt, only then the
defendant is entitled to a directed a verdict of
acquittal. '

Commonwealth v. Benham, 816 S.W.2d 186, 187 (Ky. 1991).
| There was ample evidence introduced at trial fdr a jury to conclude that
Appellant was guilty of the charged éffenses. The fact that C.W. testified that
he did not remember some of the defails surrounding the incide%lts did not
necessarily undermine his remaining testimoﬁy. C.W. testified as to numerous
occasions of sodomy involving Appellant. C.W.’s father testified that he saw
Appellant in the shower at the pool aione with C.W. These two testimonies

provide sufficient evidence for a reasonable jury to find Appellant guilty.



Accordingly, the frial_court did not err in denying Appellant’s motion for a.
directed verdict.
First Motioﬁ for Mistrial

Next, Appellant argues that the trial court erred in denying his two
~motions for a mistrialfalthéughl one of these arguments His only found in his
statement of the case. Appellant made motions for a mistrial on two separate
instances where h‘e alleged prosecutorial misconduct.

Appellant made his first motion for a mistfial when C.W.’s father’s
- testified th'.at Appellant said he was trying tb show C.W. how the shower works.
Appellant objected to fhis statement because the Commonwealth had not
disclosed it to Appellant prior to tfial. The Commonweaith explained that it
had not intended to introduce the evidence, but that C.W.’s fafher had
volunteered it unsolicited.

Under RCr 7.24(1), it makes no aifference whether the Commonwealth
was intending to introduce the evidence. That rule states in part that “the |
'Commonwealth shall disclose the substance, including time, date, and plbace, of
any oral incriminating statement known by.the attorney for the Commonwealth
to have been made by a defendant to any witness|.]”

The triél court sustained the objectioﬁ and admoniéhed the jury to
disregard it. The court made its ruling for the same reasons that Appellant

now argues his motion for a mistrial should have been granted. This complaint

1s wholly without merit.



First of all, it does not appear to this Court that the statement was
incriminating. C.W.’s :fat'her_ had already testified that hé had obsel_‘ve_d
Appéllant and C.W. alone together in the shower at the pool. Even if the
statement had been admitted into evidence, or the admonitién had not been
given, it was a rather logical and innocent explanation of Appellant simply
being there to show a young child how to voperate the show'é'r.

In any case, an adequate admorﬁtion was given about the stricken
testimony. We have long held that a mistrial is a hafsh remedy to frial error
and js within the broad discre‘tion of the trial judge. “A rhisfrial 1s unwarranted
absent a ‘manifest’ or ‘real necessity’ for such an extraofdinary remedy.”
Sherroan v. Commonwealih, 142 S.W.3d 7, 17 (Ky. 2004) (Quoting Grundy v.
Commonuwealth, 25 S.W.3d 76, 82 (Ky. 2000)). Also, where there is an
- erroneous admission of évidence, “an admonition is-usuaﬂy sufficient to cure
lit], and there is a presumption that the jufy will heed such an admonition.”
Matthews v. Commonweadlth, 163 S.W.3d 11, 17 (Ky. 2005).

Surely, there is nothing that suggests the jury could not have followed
-the admonition given by the trial coﬁrt in this case, or that the testimony
WOLIid have l:.)eben. devastating to Appellant. The trial couft did not abuse its
discretion in denying Appellant’s first motion for a mistrial.

Second Motion for Mistrial

Appellant made é second» motion for a mistrial when thé Commonwealth

was questioning the lead detective in the case concerning his interview with

Appellant. The Commonwealth, referring to the transcript of the interview, |
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stated: “So; for convenience sake, and for clarity’s sake, for all the parﬁes, o)
that everyone knows where We are, uh, that’s allowed to have a copy, if you
could go to page four of the defendant’s transcript.” (Emphasis added).

 Appellant asserts that the trial court should have granted his motion for
a mistrial because this statement suggests to the jury that the defense was
somehow preventing the jury from hearing the “whole story.” The trial court
denied Appellarit’s motion, but offered to give an admonition to the jury
explaining that juries ére never given copies of transcripts. However, Appellant
declined to have the admonition given. .

Appellant’s argument 1s a stretch to begin with. The trial judge was more
than fair in dealing with the objection; The trial court did not abuse its
discretion in denying Appellant’s sccohd motion for a mistrial.

Entire Statemgnt of ‘Appellantv

Next, in a three-sentence argumvent, Appellant claims that the trial court
erred in not allowing the entire statement he made to the police to be presented
to the jury. He also argues that the court erred in allowing the Commonwealth
to introduce portions.of his statement through the testimony of the lead
detective. His complete argument amounts to a generic claim that the trial
court should have admitted the .entire statement because the portibris that
were introduced by the Commonwealth were taken out of vcontext and did not
comply with the “rﬁle of completeness.” Appellant does not prbvide any
analysis as to how he thinks the statement was taken out of context. Further,

he cites no authority whatsoever in support of this argument, except to say
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that the Commonwealth “may argue that this issue is governed by Rodgers v.
Commonuwealth, 285 S.W.3d 740 (Ky. 2009).” Accordingly, Appellant presents
no argument for tnis Court to consider. Grief v. Wood, 378 S.W.Qd 611, 612
(Ky. 1964). |

“Jury Instructions

At the close of the evidence, the trial judge instructed the jury on six
counts of .sodomy. Appellant argues that the jury instructions did not
sufficiently differentiate the alleged incidents because the dates listed in the six
counts overlap. Appellant believes the instructions did not assure a |
unanimous verdict, which constrtutes reversible error.

In order for an appellant to argue a jury insfruction on appeal, the
objection at trial must state “specifically the matter to which the party objects
and the ground or grounds of the objection.” RCr 9.54(2). “Ifa ‘defenda_nt
objects to a part of an instruction, but nqt to other parts, the error is preserved
only as to that part to which the objection was addressed.” Davis v.
Commonwealth, 967 S.W.2d 574, 580 (Ky. 1998) (citing Wallen v.
Commonwealth, 657 S.W.2d 232 (Ky. 1983)). At trial, Appellant generally
| objected to the giving of the instructions, but he did not mention enything '
regarding the factual differentiation between the charges. Asa reeult, this
1ssue is not preéerved.

If unpreserved, instructions may still constitute palpable error, under
RCr. 10.26, if they do not adequately differentiate between tne charged offenses

SO as to assure a unanimous verdict. Miller v. Commonwealth, 283 S.W.3d



690, 695 (Ky. 2009). See also Harp v. Commonwealth, 266 S.W.3d 813 (Ky.

2008). There is adequate differentiation “[s]o long as the instruction for each

count enables the jury to identify the instruction with a specific crime
established by the evidence and avoids the likelihood of confusion w_ith other
offenses presented against defendant in the same trial.” Banks v.
Commonwealth; 313 S.W.Sdl 567, 573 (Ky. 2010). The sodomy instructions in -
this case distinguished between the six separate charges and assured that the
verdict was unanimous. .

The instructions givén by the trial court read:

Instruction No. 1 - (a) That in this county at 8611
Garden Gate Circle, the defendant’s home, between
the 15t day of April, 2004 and the 28t day of
December 2008, he engaged in deviate sexual
intercourse by placing his mouth on C.W.’s penis.

Instruction No. 2 — (a) That in this county at 8611
Garden Gate Circle, the defendant’s home, between
the 15t day of April, 2004 and the 28t day of
December 2008, he engaged in deviate sexual
intercourse by having C.W. place his mouth on
defendant’s penis.

Instruction No. 3 - (a) That in this county at 319
Browns Lane, the defendant’s church, between the
151 day of April, 2004 and the 28t day of December
2008, he engaged in deviate sexual intercourse by
placing his mouth on C.W.’s penis.

Instruction No. 4 — (a) That in this county at 319
-Browns Lane, the defendant’s church, between the
15t day of April, 2004 and the 28t day of December
2008, he engaged in deviate sexual intercourse by
having C.W. place his mouth on defendant’s penis.

Instruction No. 5 — (a) That in this county at 8408
Hudson Lane, the Happy Acres Pool, between the 15th
day of April, 2004 and the 28t day of December 2008,
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‘he engaged in deviate sexual intercourse by placing his
mouth on C.W.’s penis.

Instruction No. 6 - (a) That in this county at 8408
Hudson Lane, the Happy Acres Pool, between the 15t
day of April, 2004 and the 28t day of December 2008,

he engaged in deviate sexual intercourse by having .
C.W. place his mouth on defendant’s penis.

Appellant contends that the instrﬁctions here are similar to Instruction
Nos. 6 and 7 in Banks, id., which this Court held did not sufficiently
differentiate. The instructions in Banks, however, had overlépping dates, as
well as virtually indistinguish‘able acts. Although the dates overlap in the
instructions given in this case, the placesvand acts do not. There was no
- likelihood thét they would cause the jury. to.confuse the charged offenses
because each insfruction identified the particular place and act that
constituted each specific offense. Each instfuction paired a particular place
(home, church, or pool) with a particular act (defendant placing his mouth or |
C.W. placing his mouth). The jurors could tell them apart because no two
instructio_ns had both the same place and act. As a result, the instructions
sufficiently differentiated between the charged offenses and assured a
unanimous verdict.

For the above-mentioﬁed reasons, the judgment of the Jefferson Circuit
Court is hereby affirmed.

All sitting. All concur.
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