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AFFIRMING

Wellie Paul Grant appeals, as a matter of right, the decision of the Court
of Appeals which denied his writ of prohibition, or in the alternative, a writ of
mandamus, against the Honorable James Bowling, Special Judge, of the Adair
Circuit Court. We conclude the Court of Appeals did not err in denying either
writ and affirm.

The Appellant was indicted by an Adair County Grand Jury on July 11,
2.006, for murder and first-degree fleeing and evading police. On November 27,
2007, Appellant was found incompetent to stand trial by the Adair Circuit
Court, which also ordered Appellaht hospitalizéd at Eastern State Hospital for a

period. Appellant’s commitment was extended after a hearing on March 4,



2009. Another competency hearing was held on January 21, 201 1. Itis this
last competency hearing that is in issue in this case.

Two psychologists testified at the January 21, 2011, competency hearing.
Dr. Donald Crowe from Eastern State Hospital testified on behalf of the
Commonwealth in favor of competency and Dr. Robert Granacher testified on
behalf of the Appellant in favor of incompetency. After the hearing, in an Order
entered February 1, 2011, the trial court ruled that the Appellant:

is able to assist his counsel . . . [and] . . . has regained
the degree of competency necessary to participate in a
trial. However, the court agrees with Dr. Crowe that
the [Appellant’s] competency is tenuous and that the
issue of competency might have to be re-visited once
the [Appellant] is returned to the custody of the Adair
[County] jail.
The trial court then set the matter for trial on May 18, 2011.

The Appellant filed an original action with the Court of Appeals, a
petition for a writ of prohibition, to prohibit the trial court from enforcing the
order finding the Appellant competent to stand trial; or in the alternative, for a
writ of mandamus ordering the trial court to find Appellant incompetent to
stand trial. A three-judgé panel of the Court of Appeals denied Appellant’s
request by Order entered May 13, 2011, and Appellant timely filed his notice of
appeal.

Before this Court, Appéllant argues that the Court of Appeals erred in denying
his request for a writ of prohibition or mandamus.
A writ of prohibition is an extraordinary remedy,
available only in two instances: 1) when a “lower court

is proceeding or is about to proceed outside its
jurisdiction and there is no remedy through an
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application to an intermediate court; or 2) the lower |

court is about to act incorrectly, although within its

jurisdiction, and there exists no adequate remedy by

appeal or otherwise, and great injustice or irreparable

injury will result.” |
Ally Cat, LLC v. Chauvin, 274 S.W.3d 451, 456-57 (Ky. 2009) (Quoting Hoskins
v. Maricle, 150 S.W.3d 1, 10 (Ky. 2004)). Thé standard of review to be applied
when reviewing a denial of a writ of prohib‘iti‘on depends on the class or
category of writ. Grange Mut. Ins. Co. v. Trude, 151 S.W.3d 803, 810 (Ky.
2004). Wheri the lower court is allegéd to be acting outside its jurisdiction, the
proper standard is de novo rexﬁew because jurisdiction is generally a question
of law. Id. When, as in our case, an appellant alleges that the lower court
against which the writ was filed is acting Within its jurisdiction but in error, the
court with which the petition for a writ is filed only reaches the decision .as to
issuance of thé writ once it finds the existence df the “conditions precedent” -
no adeqliate remedy on appeal and great and irreparable harm. Id. If these
conditions precedent are met,! then the decision to grant or deny the writ is
discrgtionary wi_th the reviewing court (here the Court of Appeals) and the
Court of Appeals’ decision is reviewed by this Court for an abuse of discretion.
Id.

In the case before us, no one questions that the circuit court was the

proper court to determine competency matters in criminal actions. Therefore,

I Within this second class of writs there are the “certain special cases” and a few
errors of law cases which would be de novo review but neither apply in our case. See
Grange Mut. Ins. Co., 151 S.W.3d at 810.



the circuit court had subject matter jurisdiction. The rulings by the trial court
are alleged to have béen made erroneously within its jurisdiction.

Appellant argued to the .Court of Appéals that the trial court abused its
discretion in finding that he was competent to stand trial because the medical
evidence compelled a finding of incompetence, and without the writ, he has no
adequate remedy on appeai. The Court of Appeals reviewed the expert
testimony of both Dr. Crowe and Dr.‘ Granacher before reviewing the trial
court’s findings. The Court of Appeals noted that while Dr. Crowe found‘
Appellant competent, Dr. Granacher opined that Appellant was incompetent to
stand trial. Dr. Crowe’s opinion was based o.n his working with Appellant at
Eastern State Hospital. He recognized that Appellant’s competency was
tenuous and that a'change in environment (the transfer to the Adair County
- Jail during trial) may affect his cbmpetency. The trial court found the
Appellant competent to stand trial but recognized the delicate situation, and
the possible need to revisit competency once the Appellant was returned to the
jail for trial. ) |

The Court of Appéals feviex&ed the Irequest for a writ and decided that
this was a request for a Writ of the second class, that is, acting within the trial
court’s jurisdiction but erroneously and without an adequate remedy on
appeal. The Court of Appeals noted that the determination of 'cobmpe'tency to
stand trial is a function of the trial judge, and if that finding was erroneous,
there is an adequate' remedy by appeal. Citing Jackson v. Commonwealth, 319

S.W.3d 347 (Ky. 2010), and Jacobs v. Commonwealth, 58 S.W.3d 435 (Ky.
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2001)>, the Court of Appeals explained that the remedy is that “[u]pon
corlviction, a defendant may appeal from a trial court’s determination of
c'ompeten_cy.”"2 The Court of Appeals also noted that the trial court, in its
February 1, 2011, Order, indicated that Appellant’s competency might have to
be revisited, which is also a remedy if counsel believes the Appellant’s
condition had deteriorated, éiting Pate v. Commonwealth, 769 S.W.2d 46, 47
(Ky. 1989). The Court of Appeals denied the petition for the writ of prohibition
and the alternative writ of mandamus for failure to showlv a lack of an adequate
femedy on appeal if the trial court erred in holding the Appellant competent to
stand trial.3

On appeal to this Court, Appellant contends that the Court of Appealé
and the trial court abused their discretion in not finding the Appellant
incompetent to stand trial; that the Appellant does not have an adequate
remedy on alppeall; that l;he vmedical evidence shows incompetency; and that the
trial itself would be damaging to Appellant’s health. |

We should first point out that the Court of Appeals did not find the
Appellant was competent to stand trial. The Court of Appeals held that the
trial court’s ﬁrlding of competency could not be dealt with in this petition for a
writ because the Appellant had failed to meet the prefequisites for considering

a writ, namely, a showing of no adequate remedy by appeal and that a great

2 In Jackson, 319 S.W.3d at 349, the Supreme Court reiterated that competency is '
based on the preponderance of evidence in the trial court and review is for clear error
and will be reversed only if not supported by substantial evidence.

3 The Hoskins test applies to both writs of prohibition and mandamus. See Cox v.
Braden, 266 S.W.3d 792, 795 (Ky. 2008).



~ injustice or irreparable injury will result if the wrif is not granted. The Court of
Appeals did not find the existence of the conditions precedent and would not
address the merits of issuing the writ. See Grange Mut. Ins. Co., 151 S.W.3d at
810.

This Court reviews the Court of Appeals’ decision for clear error
regarding the findings of fact. Id. In framing the case to this Court, the
Appellant argues that the trial itself could have an adverse effect on the
Appellant’s competency, which could itself be irreparable injury, thus the writ
should be granted to prevent irreparable injury. That may well be the case,
however, both the trial court and the Court of Appeals recognized that
possibility - the trial court’s order finding the Appellant competent to stand
trial also granted leave to revisit the Appellant’s current competency at any
time during the proceedings.

Procedurally, the function of an appeal to this Court is to review the
}Court of Appeals’ decision finding no great and irreparable harm before
exercising discretion as to whether té grant the writ. We review this original
decision of the Court of Appeals for clear error and find none. Id.; See also CR
52.01. As stated in Grange Mutual Insurance Company, 151 S.W.3d at 810, in
cases involving courts with subject matter jurisdiction, where there is an
allegation‘ that the trial court is acting erroneously, the petitioner generally
must show there is not an adequate remedy by appeal and that if the writ is

not given that the petitionier will suffer great and irreparable harm as a



prerequisite for considering the writ,* in addition to the likelihood of succe#s on
the merits.5

It is clear in this case that the Appellant has a right to appeal the trial
court’s finding of competency at the conclusion of the trial in his matter of right‘
appeal. There is no evidence of irreparable harm in waiting until after the trial
to appeal competency. Appellant argues before this Court that the trial itself
will cause irreparable harm or injury to the Appellant’s competency. We
disagree, in light ‘of the trial court’s order alloWing the Appellant leaye to
requesf the_ competency issue be revisited at any time dufing the proceedings if
the Appellant’s competency deteriorates during the proceedings.’ The
Appellant’s remedy in this case is to wait and see if his condition does
deteriorate during the proceedings, and if so, request the trial court revisit the
competency issue at that time. See Pate, 769 S.W.2d at 47.

For the foregoing reasons, the Court of Appeals’ d¢nial of the petition for
a writ of prohibition, or the alternative, a writ of mandamus, is affirmed.

Minton, C.J.; Cunningham, Noble, Schroder_, Scott, and Venters, JJ.,

concur. Abramson, J., concurs in result only.

4 The prerequisite of no adequate remedy by appeal may be put aside in “certain
special cases,” where a substantial miscarriage of justice will result if the lower court
is proceeding erroneously, and correction of the error is necessary and appropriate in
the interest of orderly judicial administration. However, these cases are the rare

exceptions. Grange Mut. Ins. Co., 151 S. W.3d at 808 (c1t1ng Bender v. Eaton, 343
S.W.2d 799 (Ky. 1961)).

5 The likelihood of success on the merits was implicitly questionable to the Court of -
Appeals which noted there were two experts with conflicting opinions.
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