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Seeking post-conviction relief from a death senteﬁce, Appellant John
Roscoe Garland airgued in the McCreary Ciréuit Court that he was deprived of
due process of law in violation of the Fifth and Fourteénth Amendments to the
United States Constitution and Section 11 of t.he_Kentu.cky Constitution, when,
immediately after his trial, police officers acting in bad faith destroyed certain
items of evidence, rendering them unavailable for DNA testing. Followning.an
evidentiary hearing on the issue, the McCreary Circuit Court found that the
officers had nof acted in bad faith when the evidence was destroyed. The court
denied Garland’s request. Gérland now appeals that ruling to this Court. For
the reasons stated below, we conclude that Garland had previously abandoned
his request to have those itéms of evidence tested by DNA analysis, and

therefore, waived any complaint he may have about their unavailability for DNA



testing. We also conclude that Gérland f.a}ilked to establish the ofﬁéers acted in
| bad faith, and SO we affirm the decision of the. McCreary ‘Ci‘rcuit Court.
’ I FACTUAL AND PROCE‘DURAL'BACKGROU.ND
We beg’iﬁ by revibe__wing the procedﬁral routé th.i.s""ca_sébhas_ taken to reach
this point. Garland was charged with three counts of murdér for the 1997
slayings of Jean Ferrier, Crygtal Conaster, ahd Chris Bbéweil. Followin’g a jury
trial in the McCreary Circuit Coﬁrt, he was convicted and‘ scnteﬁéed to death
on each cQurit. We affirmed the cbnvictioné an‘d the .de.éth s.e'nte.nces in
Garland v. Commonwealth, 127 S.W.Sd .'529 (Ky 2003). o | |
Aftér his conviction'sv Were afﬁrmed, _Garland filed a mot.ioﬁvin thélcircui_t
court to obtain DNA testing and analysfs of Certairi ‘cvavidentiary Iitems pursuant
to KRS 422.285, which permits a person convicted df murder and other
specified crimes to request DNA testingpf items “related to the investigatiqn or
prosecution . . . that may contain biological evidence.” Garland also invoked
KRS 422.287, which permits persons “being tried for a cépital offenise” to
obtain DNA testing and analysis of items of evidence. Specifically, Qarland
moved the court to submit, among other things, three evidentiéry items for
‘DNA testing and analysis: the hair recovered from Jean Ferrier’s left hand; hair
found on a broken Ferrier fingernail; and Jean Ferrier’s fingernail clippings.
The McCreary Circuit Court denied Garland’s motion, and he appealed that
ruling to this Court. See Garland v. Commonwealth, 2011 WL 2112497 (Ky.
2011). (Garland II). We reversed, and remanded the matter to the circuit court

for an evidentiary hearing. Significantly, we specifically held the following:
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In his first pro se motion, Appellant specifically requested DNA
testing, pursuant to KRS 422.285, of the clump of hair in Jean
Ferrier's hand and the possible hair under her fingernail.
Appellant's first motion also requested testing of a number of
additional items, and raised additional grounds for DNA testing.
On appeal, however, Appellant now limits his argument to the
two items previously mentloned and cites KRS 422.285 as the
only statutory ground for testing. Therefore, we need not address
testing of the other items listed in Appellant's first motion, .
and will now consider whether the trial court erred in denymg
Appellant's motion for DNA testmg of the two hair specimens
under KRS 422. 285

Garland II, at *3. (emphasis added).
Our opinion concluded as follows:

We affirm that part of the circuit court’s judgfnent that denied

testing of items evidence that Appellant has abandoned on appeal.

As to Appellant’s first appeal regarding his pro se motion for DNA

testing and analysis of the clump of hair collected from Jean

Ferrier’s left hand, and the possible hair collected from Ferrier’s

fingernail clippings, the judgment of the McCreary Circuit Court is

reversed, and the matter remanded for proceedings consistent with
this opinion.
Garland II, at *6.

Upon remand following our opinion, the circuit court conducted the
evidentiary hearing. At the hearing, the court was informed that the two
evidentiary items argued in the appeal, the “clump of hair in Jean Ferrier’s
hand” and the “possible hair under her fingernail” had been subjected to DNA
testing. The analysis showed the clump of hair came from Chris Boswell, one
of the other murder victims. The results of the hair found in Jean Ferrier’s

broken fingernail showed that one strand of hair came from Jean Ferrier and

another strand came from Chris Boswell. The origin of the third strand was



indeterminable, and was perhaps not even human hair. None of these
discoveries ‘e‘xculpated Garland.

The evidenti_ary heéfing élso_ féyéal_ed that Jean-Férrier"s,ﬁnge_rnail
clippirigs were not subjected to IILDvNA testi_ng .b.ecause théy had beénvd.isc.afded
fourteen yéafs eaﬂier, immediétely follovw‘ingv the friai, by Kentucky ;Svtate Police
(KSP) ofﬁceré, Sgt. Daﬁid Biggerstaff and D_etéétive Ronnie :Mcadows. |

Bigge‘rstaff testiﬁed at the evidentiary hearing that h_e was the évideﬁce

supérviéor af the time of the trial and that h1s duties_in_éludéd c':a'ta.llqging.,
storing, and disposing of evidénce. According to Biggerstaff, KSP pol/iCy .
prévided_that items were deemed to have nov“evidentiary value” if fhey were not
introdﬁced as evidence at tfial. He said that it was standard KSP brocedure at
the conélusion of a trial to “process out” (i.e. de_étroy or re‘t'urn to their owners)
items that had no “evidentiary value.” Meadows also testified, largely echoing
what Biggefstéff said regarding KSP policy and the processing of evidence.
Meadows added that accordiﬁg to their poliéy, items introduced at trial were
preserved and fhat items not introduced at trial, such as the Jean Ferrier
fingernail clippings, were destroyed. It is worth noting that the loss of the
fingernail clibpings occurred despite the trial court’s entry two years earlier of a
“no-destruction” order. The triai court noted that the KSP was not on the
distribution list for that order. Apparently, the KSP ordinarily documented the

destruction of evidentiary items “processed out” at the end of a trial; however,



no destruction form relating to the fingernail clippings was introduced at the
hearing, and we find none in the record of the case.!

B1ggerstaff and Meadows d1scla1med any knowledge of the destructlon of
any rn1t1gat1ng or exculpatory evidence. Following the ev1dent1ary hearing,
Appellant moved the court for a new trial on the grounds that the KSP had |
acted in bad faith in destroylng the ﬁngernail clippings, thus depriving him of
due process The trial court denied that motion, ﬁnding that the destruction of
the fingernail clippings “was not done by the ofﬁcers, or any agent of the
Commonwealth, in any bad faith.” Citing to our decisions in Collins v.
Commonwealt.h, 951 S.W.2d 569, 573 (Ky. l997), and Moore L. Commonwealth,
357.5.W.3d 470; 484-85 (Ky. 201 1), the court further found “[t]here is no
evidence of any, and this Court finds that there was no willful, malicious or

/duplicitous motive to defeat or impairin any way the Defendant’s due process
rights by destroying the items in question, specifically but not limited to the
fingernail clippings.” Garland now appeals from the trial court’s order denying

his motion for a new trial.

1 A KSP evidence destruction form was presented at the hearing showing that
police investigating the crimes had used a rape kit to collect potential evidence.
Nothing relating to the rape kit was introduced into evidence at the trial. No sexual
crimes were alleged in connection with the shootings. Appellant never requested to
have the rape kit items tested for DNA. The destruction form was ostensibly signed by
Meadows and Biggerstaff, but both officers denied signing it. Meadows and Biggerstaff
said that someone else had signed their names to the form, possibly a KSP clerk.
Appellant argued that this apparent forgery, otherwise unconnected to the fingernail
evidence, indicated bad faith in the destruction of the fingernail clippings.
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II. GARLAND WAIVED HIS RIGHT TO DNA TESTING OF THE
FINGERNAIL CLIPPINGS '

Appellant wa1ved his due process cla1m regard1ng the.unava1lab111ty of
the f1ngerna11 cl1pp1ngs and his 1nab111ty to have them tested for DNA ev1dence
because in the 2011 appeal ( Garland II) he did not pursue his argument to
- have those items tested As noted in the portlon of the opinion quoted above
when Garland appealed the order refusing his request for DNA testing, he
limited his claim to testing two hair specimens: “the clump of hair in Jean
F Ferrier's hand and the possible hair under her ﬁngernail.” |

| T hese item_s vv_ere DNA tested and Aanaly'zed an.d'the results yielded no |
exculpatory evidence. While Appellant may have reduested DNA testing of the . |
fingernail clippings in his initial motions in the trial court, he failed to_pursue
such‘ testing on appeal. Arguments not pursued on appeal are deemed waived.
Cook v. Popplewell, 394 S.W.3d 323, 327 n. 5 (l(y. 2011); Brown v. |
‘ Comnionwedlth, 313 S.W.Sd 577, 610 (Ky. 201_0) (“[Aln extension of the core
law-of—the—case doctrine is the rule that precludes an appellate court from
reviewing not just prior appellate rulings, but decisions of the trial court which
could have been but were not challenged in a prior appeal”’). Thus, because
Appellant confined his argument on appeal to DNA testing of the two sets of
hair samples he waived his claims with regard to all other items.

Based upon the issues as Garland presented them in Garland II, our
opinion ordered the testing of only the hair samples found in Ferrier’s hand
and on her fingernail, not the fingernail clippings generally, for whatever

biological substance they may hold other than hair. Garland’s failure to assert
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his right to have the ﬁngetnail clippings analyzed 1n his 2011 appeal foreelosed
his right to make that demand later.. That, in turn, forecloses the claim he new
wishes to make; namely, that the destruct‘ion‘bf the nail clippings de‘priv.e_d him |
of due process and entitled him te a nevtr trial. | |
Garlandabandoned his interest_i_n DNA testing of anything other than
the hair specimens. _Throughthe pretrial dichVery broeess, he was made -
aware that biological sbecimenshad been collected including the ﬁngernail
clippings. He d1d not seek to have them examlned before trial. He 1nvoked his
statutory r1ght after trial to have them tested for DNA ev1dence but d1d not
pursue that testing on appeal As a result we ruled that only the ha1r samples |
should be submitted for DNA testmg. Garland cannot, after d1scover1ng that |
the fingernail clippings are no longer available for testing, revive his interest in
them with the claim that their destruction violated his right te due precess.
"‘[I]ssues decided in earher appeals should not be rev1s1ted in subsequent |
appeals.” St Clazr v. Commonwealth, 2014 WL 41 13014 at *4 (Ky. 2014)

(citing Brown v. Commonwealth, 313 S.W.3d 577, 610 (Ky. 2010)).

II1. THE TRIAL COURT’S FINDING THAT THE EVIDENCE WAS NOT
DESTROYED IN BAD FAITH WAS NOT CLEARLY ERRONEOUS

The destruction or mishandling of evidence by officers or agents of the
state may result in a due process violation. Califomia'v. Trombetta, 467 U.S.
479 (1984); Arizona v. Youngblood, 488 U.S. 51 (1988). However, the state’s
destruction of evidence in and of itself does not establish a due process

violation. A due process violation arises when the government, acting in bad



faith, has caused evidence “potentially useful” to the defense to be destroyed or
rendered unavailable. | Youngblood, 488 U.S. at 58.2

We have previbuély held that in‘ order to‘ make out a due process
violation wk;ere eVidenéé has b_‘een \d,estr,oy'ed a défendant must show (1) the
Commonx}vealth acted in bad faith in deétroying the evidenée; (2) the potential
exculpatory value of lt‘.he e_videhce was :appafenf before its destruction; and .('3)
the evidence destroyed was, at least sOmewhét, irrep'laceable. McPherson v.
Commonwealth, 360 S.W.éd 207, 217 (Ky. 2012). “The'ﬁfst two elements are
interrelated . . . 1t rn.u_st appear t_hat.“che state deliberate_lsf soug_ht to supi:)ress
méterial, potentiélly e-xc_u_llpatory evidence.” Id. | Thus, whether or not Garlénd
has been deprived bf due process will depend upon the facts demonstrating the
exculpatory‘nature of the evidence and the culpability of the government actors.
in destroying thé evidence. |

As an appellate court, we defer to the trial court’s findings of fact and we
do not disturb those findings on appeal unless those findings ére clearly
erroneous. CR 52.01. “A factual finding is not clearly errdneous if it is |
~supported by substantial evidence.” Hunter v. Hunter, 127 S.W.3d 656, 659
(Ky. App. 2003). “Substantiai evidence is evidence, when taken alone o.r in
light of all the evidence; which has sﬁfﬁcient probative vélue to induce

conviction in the mind of a reasonable person.” Id.

2 But cf., Brady v. Maryland, 373 U.S. 83, 87 (1963) holding that a prosecutor’s
failure to disclose exculpatory evidence may result in the deprivation of due process,
even in the absence of bad faith. Garland does not assert a Brady violation; the
existence of the evidence was made known to him prior to trial.
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Garland concedes that the ﬁﬁgernail clippihgs had no knowh exc;ulpatory
value when they were destroyed. He ‘contends, .howe\.rer,_ that an ahalyéis of the.
biological matgrial, if any, which may havé been foim‘d on the ﬁngernail_
clippings',_ haci the »p'(_).tential fo ’be‘ éxéglpatory; and we agre‘e._. vThroﬁ:ghcv)w‘ut the
trial, Garland mai-ntained fhat his édn, Roscoe; comrﬁitted the r.nurders.‘ |
Roscoe testified at trjal for the Commonwealth. He denied committing the
murders and testified in great detail how his fathef, Garland, shot and killéd all
three victims. Finding Roscoe’s DNA on Jean Ferrier’s ,ﬁ._ngernail clippihgs
would suggest tk;at Roscoe was invoiVéd in_ a strugéle with Ferrier .and_ was nbt,
as he ciaifned, a péssive witness. Certainly, anybne invp.lv'e:d inb the tfial,
including the prqsecutors? the police officers, énd defense vccl)unse'l,b who were
aware of the competing claims, could have surmised the poteritial evidentiary
value that might arise from an analy.sis of the ﬁngernéil clippings. Garland
satisfies th¢ second and third prongs of the test we outlined in McPherson: the
potential exculpatory value of the evidence was apparent before its destruction;
and fingernail clippings are “at least somewhat, irreplaceable.” McPherson, 360
S.W.3d at 217. |

Garland fails, however, to satisfy the first and most crucial prong of the
McPherson test: bad faith on the part of the government. The trial court found
that KSP officers Biggerstaff and Meadows did not act in bad faith when they
destroyed the fingernail clippings, and that finding is supported by substantial
evidence, and thus was not clearly erroneous. The evidence clearly showed

that the officers disposed of the material in accordance with the routine KSP



protocol fof handling collected evidence that was not introduced at trial. As
conceded by Garland, the ﬁngernaﬂ clippings had no known exculpatory value
during“an‘d‘ after the trial. It Waé, ther¢fore, reasénéble for the officers to
assume after the trial that, if neither thé prosecution nor the dvef‘enée had ény
use for anv item, there Was no reas‘oln to keep it. The trial éouft also noted tﬁat
its order to preserve evidence was entered two years prior to the trial.an'd was
never con\}eyed to the officers.3

In Sanborn v. Commo_nwealth,b754 S.W.2d 534 (Ky. 1988), we held that a
defendant’s dﬁe process and,d‘isc‘overy rights we’revviolatéd‘w.hen the
‘prosecutof deliberately eraseci witness interview tapes:i‘n order to keep defense
gounsel from bbtaining the sta_ternenfs contained therein. Here, however, in
stark contrast to Sanbomn, sufficient evidence was presénted to “induce
conviction in the mind of a reasonable person™ that the fingernail clippings
were discarded as a matter of course in routine compliance with existing policy,
and with no intention of depriving Garland of exculpatory evidence.
Accordingly, we are not at liberty to disturb the trial court’s factual finding on

this issue.

3 Notwithstanding the KSP protocol for the post-trial disposition of evidence, at
least in the context of a capital offense resulting in a death sentence, the better
practice would seem to dictate preserving all items collected in connection with the
case. The protracted appellate processes that flow from a death case are well known,
and, as here, often result in post-trial proceedings if not an entirely new trial under
different evidentiary circumstances. Notice to the prosecution, the defense counsel
and the trial court seem like prudent steps to take in a death penalty case when the
post-trial destruction of such items is contemplated. .

4 See Hunter, 127 S.W.3d at 659.
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IV. CONCLUSION

For the reasons set forth above, the judgment of the McCreary Circuit
Court is affirmed.
Minton, C.J., Abramson, Cunningham, K;:llef, Noble and Venters, JJ.,

sitting. All concur.
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