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AFFIRMING

On July 2, 2013, Connie Edwards, a pharmacy inanager of the Central
City Walmart in Muhlenberg County, was working inside the store when she
observed Appellant, John Glenn Ray, coming toward her with a shopping cart
contairiing two air conditioners. When he was approximately fifteen feet from
the exit, Ray stopped and made eye contact with Ms. Edv&ards. He irhmediately
turned around and retreated back into the store with the cart. Edwafdé. was
suspicious because it appeared that Ray did not pay for the appliances at the
cash register area before proceeding to the exit.

Because of Ray’s suspicious behavior, Ms. Edwards radioed Tonyé
Beadnall, the store’s asset protection manéger. Ms. Beadnall promptly arrived
at Edwards’ location where she was briefed. Edwards identified Ray who was
still in the store at this time. With thisbinformation, Beadnall kept Ray in her

line of Sight as he walked throughout the store. Ms. Beadnall testified that



during this period, she observed Ray walking toward an exit with the air
conditioners in his cart. He passed_: the check out station and made no attempt
to pay for the _urﬁts af any of the cash registere. When Ray reaehed the
vestibule, the area between the two sets of doors Where patrons enter and exit
the store, Ray forci.loljy operied a set of automatic doore. He did soby pushing
the cart into the doors, thereby triggering an emergency mechanism. The
doors did not autor_oatieally engage beCause Ray attempted to exit through the.
entrance. This promptedvl.\/bls. Beadnall to edy “excuse me sir.” Ray said
nothing in response. However, Beadnall testified that Ray made é sound when
confronted, backed the cart up, and then proceeded back into the store with -
the cart. Ms. Beadnall continued to follow Ray throughout the store but did
not confront him again. At this point, Ray discarded the cart in one of the
aisles and exited the store without the cart or the air condit.ioners. Beadnall
followed Ray outside and observed him walk away through the parking lot.
She then contacted the police who arrested Ray shortly thereafter.

Ray was indicted by a Muhlenberg County grand jury for theft by
unlawful taking over $500 and being a first-degree persistent felony offender
(“PFO”). At trial, a Muhlenberg Circuit Court jury found Ray guilty of both
charges and recommended a five-year sentence for the theft conviction,
enhanced to twenﬁy years as a result of the PFO conviction. The trial court
sentenced Ray in accord with the jury’s recommendation. Ray now appeals his
judgment and sentence as a matter of right pursuant to § 110’(2)(b) of the

Kentucky Constitution. Three issues are raised and addressed as follows.



Directed Verdict

Ray first argues that the trial court erred in denying his motion for a
directe.d verdict of acéjﬁittal for the offense of theft by unlawful taking over
$500. We w.ill reverse the trial court’s denial of a motion for directed verdict “if
under the evidence as a whole, it would be clearly unreasonable for a jury to
find guilt[.]” Commonwealth v. Benham, 816 S.W.Qd 186, 187 (Ky. 1991) (citing
Coinmonwealth v. Sawhill, 660 S.W.2d 3 (ky. ‘1 983) (émphasis ad_ded)). When
ruling oﬁ a directed verdict motion, the trial court musi dssume that the
Cémmbnwealth’s evidence is true. Benham, 81 6 S.FW.2d at 187, Oﬁr review is
cOriﬁned to the proof at trial and thé statutory elements of the alleged offense.
Lawton v. Commonwealth, 354 S.W.3d 565, 575 (Ky. 2011).. |

Ray doés not contest that the air coﬂditioners constituted movable
property, that the units had a value of .$SOO or more, or that he intended to
deprive Walmart of the property. KRS 514.030(1)(a). Instead, Ray argues that
the Commonwealth preéented insufficient evidence to demonstrate that he took
the air cbnditioners. In support, he places great emphasis on Ms. Beadnall’s
testimony wherein she stated that the air conditioners never crossed the store’s
outer threshold and that Ray turned around and walked back into the store
with the units. Furthermore, the police officer’s citation stated that Ray
“attempted to take 2 air conditioning units . . . .” However, the citation clearly
charged Ray with t_heft by unlawful taking. Ray also contends that the video

prepared by Ms. Beadnall was labeled “attempted to push out.”



The Commonwealth argues that, although there was no evidence that
Ray actually exited the store with fhe air conditioners or that he made efforts to
conceal them, there was sufficient evidence to demonstrate a taking. I.n |
support, the Commonwealth presents persuasive authority. Leélie W.
Abramson, Kentucky Prabﬁce, Substantive Criminal Law § 6:24 (2013) (“[A]
defendant can “take” control over anpther person’s property without removing
it from either the premises or the presence of the oWner or possessor.”);- 50
Am.Jur2d Larceny § 21 (2014) (carrying away or remoVing pfoperty “may be
found if there is conduct indicating that the’ actor’s possession of the propcrty
is adverse to that of the store.”) (efnphasis added); see also Commonwealth v.
deis, 667 N.E.2d 1167, 1168 (Mass. App. Ct. 1996) (recognizing that “[t]he
weight of authority holds that taking gdods beyond the store’s premises is not a
necessary precondition to a conviction of larceny.”) (collecting cases). |

Under KRS 514.030(1)(a), actuaily taking an item is not required for
there to be a completed theft by unlawful taking. Instead, that statute “defines
the crime in terms of one who unlawfully takes property or who uﬁla_wﬁzlly
exercises control over property,” with the intent to deprive another of that
property. Commonwealth v. Day, 599 S.W.2d 166, 168 (Ky. 1980) (emphasis
added). Taking an item is indeed a different act from exercising control ovér it,
but the statute makes the crime complete whén either occurs. Day makes it
clear that the crime can be committed by two different types of acts. That is,

so long as the conduct manifests an intent to deprive the owner of the item.



The confusion in this case comes because the trial court: did not instruct
on the alternative elerﬁent of exercising control over the property with the |
intent to depriVe. Here, the jury instruction fequired a determination that
“[Ray] took two (2) air cdnditibners which belo'nged‘ to Walmart . . . 7 |

(Emphasis added). However, that does not affect the question of whether Ray
o ) ‘ ' .
was entitled to a directed verdict. Since a directed verdict motion must be

decided before instructions are given, the trial court’s denial of the directed
verdict motion was correct because Ray cléarly exercised control over the air
i

conditioners with the intent to deprive Wal-Mart of them.

Jury Instruction

Next, Ray contends that the trial court erred by failing to instruct the
jury on criminal attempt to commit theft by unlawful taking. He Speciﬁcally -
asserts that this instruction was warranted because the jury could have |
reasonably believed that he took a substantial step towards taking the air
.conditioners without actually completing the theft.

It is well-established that the trial court has a duty to instruct the jury
on the whole law of the case, including any applicable lesser-included |
offenses. Houston v. Commonwealth, 975 S.W.2d 925 (Ky. 1998). However, a
trial court need not instruct on a lesser-included offense that has no
evidentiary foundation. Id. Fﬁrthermore, “[l]esser-included offense
instructions are proper if the jury could consider a doubt as to the greater
offense and also find guilt beyond a reasonable doubt on the lesser offense.”

Parker v. Commonwealth, 952 S.W.2d 209, 211 (Ky. 1997) (citing Skinner v.



Commonwealth, 864 S.W.2d 290 (Ky. 1993)). When reviewing claims of error in
failing to give a jury instruction, we consider the evidence in the light most
favorable to the moving party. Thomas v. Commonwealth, 170 S.W.3d 343, 347
(Ky. 2005). We agree with the trial court’s determination and have addressed a
similar issue in York v. 'Commonwealth, No. 2008—SC-000804-MR,.2010 WL
3377757 at *2 (Ky. Aug. 26, 2010).

In York, the defendant requested a jury vinstructi.on on attemp‘ted theft by
unlawful taking. He specifically argued that, “because he did not leave the
residence with the items he was carrying, a jury could have found that he had
taken a substantial step in the course of the theft, but did not complete the
act.” Id. We held that the trial court properly denied the attempt instruction
and adopted the following reasoning in support:

. [w]hile it is true that [the defendant] did not leave the residence

with the stolen items because he was apprehended inside, he had

selected the items, deposited them in a pillow case, and carried

them out of the room in which he found them. Accordingly, it is

illogical that a jury would find that [the defendant] intended to

deprive [the victim] of the items but had not taken or exercised

control over them. Id.

As previously discussed, the evidence in the present case demonstrates
the following: 1) Ray had the merchandise in his possession; 2) he made no
attempt to pay for the merchandise; 3) he walked approximately twenty-five feet.
beyond the check out area toward the vestibule; and 4) he forcibly opened the
wrong doors before being intercepted by the store’s asset protection manager.

Like in York, it is illogical under these facts that a jury would find that Ray

intended to deprive Walmart of the air conditioners, but had not taken them.
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Accordingly, Ray was not entitled to an instruction on the lesser-included

offense of attempt.

Evidence of Prior Criﬁnes_ _

Lastly, Ray argues that the trial court erréd in allowing the
Commonwealth to introdﬁce irrelevant, impro;pe‘r, and uhdulsr prejudicial
evidence of prior bad acts. The ciisputed evidence Concerne_d Ray’s prior thefts

_that oécu_rred in Ohio County on June 27 and 28, 2013. -

Prior to trial, the Commonwealth filed a notice pursuant to KRE 404
indicating thét it intended to introduce éertiﬁed records revealing that Ray had
recently been convicted of two coﬁnts of théft by unlawfﬁl taking in Ohid |
County after taking a total of four air conditioners from the Beaver Dam
Walmart. In addition, the Commonwealth sought to introduce video
surveillance footage of the Ohio County thefts and the testimony of a store
employee who witnessed the crimes. It appears that the Ohio County
convictions were the only prior offenses introduced by the Commonwealth in
the guilt stage of trial. However, evidence was introduced in the PFO stage of
trial that Ray had been conyicted of ten prior felonies as well as numerous
misdemeanors, eight of Which were prior shoplifting convictions.

At a pre-trial hearing, Ray moved the trial court to exclude evidence of
these prior convictions from being admitted at trial. However, the trial court
agreed with the Commonwealth that the evidence was probative, relevant, and
not unduly prejudicial. As a result, the court admitted the Ohio County

convictions, the testimony of a Beaver Dam Walmart assistant asset protection
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employee, and the Beaver Dam Walmart surveillance videos and photographs.
We review a trial court’s evidentiary rulings for an abuse of discretion.
Anderfaen v. Commonwealth, 231 S.W.éd 117, 120 (Ky. 2007). _The rule at issue
is KRE 404(b), which provide‘s in pertinent part as follows: |
[e]vidence of othe_r crimes, wronge, or acts isnot admissible
to prove the character of a person in order to show action in
conformity therewith. It may, however, be admissible:
- (1) If offered for some other pnrpose snch as proof of motive,
opportunity, intent, preparation, plan knowledge 1dent1ty,
or absence of mistake or acc1dent
Thus, evidence of prior crimes or bad acts must be relevant “for some purpose
other than to prove the criminal disposition of the accused . ...” Meece v.
Commonuwealth, 348 S.W.3d 627, 662 (Ky. 2011); Bell v. Commonwealth, 875
S.W.2d 882, 889 (Ky. 1994) (neting that trial courts must apply KRE 46,4(b)
cautiously). |
The evidence arising‘from the Ohio County convictions certainly satisfies
the intent exception to KRE 404(b). See Hayes v. Commonwealth, 175 S.W.Bd
574 (Ky. 2005) (defendant’s manufacturing methamphetamine conviction was
admissible to prove defendant’s motive, intent, and plan to manufacture
methamphetamine in subsequent trial); United States v. Harris, 293 F.3d 970,
976 (6th Cir. 2002) (prior conviction of drug trafﬁcking admissible to prove
intent and knowledge in trial for distribution of crack cocaine). The evidence
arising from the Ohio County conviction is also indicative of a common plan.

State v. Brown, 782 P.2d 1013 (Wash. 1989) (defendant's prior misdemeanor

theft convictions were admissible to demonstrate common plan and scheme);
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Howard v. Commonwealth, 787 S.W.2d 264, 266 (Ky. App. 1990) (evidence that
defendant sold a pound of marijuana to an undercover policeman four months
aft.er the charged offense was admissible to prove plan, scheme, or system). )
Furthermore, the disﬁuted evidence was rélevant, probativé, and ndt undﬁly
prejudicial. | | | |

KRE 401 and 402 provide a well-established minimal relevancy standard.
See also Harris v. Commonwealth, 134 S.W.3d 603, 607 (Ky. 2004). Regarding
relevancy of the contested evidence, the dhio County thefts for which Ray was
convicted occurred ohly several ‘days before the theft; in the present céSe. |
Furthermore, the Ohio County thefts wére similar.if not identical in operation
to the theft in the present case, thus .making the existence of Ray’s intent more
probable than not. Therefore, we agree with the f.rial court that the evidence
arising from the Ohio County thefts was certainly relevant and probative. See
Davis v. Commonwealth, 147 S.W.3d 709, 724 (Ky. 2004) (holding that evidence
is pro;t;ltive if the jury could reasonably concludé that the other crime or act
actually occurred and that the defendant was the aétor); see also Bell, 875
S.W.2d at 890.

However, evidence that is relevant and probative may still bé excluded if
its probative value is substantially outweighed by its prejudicial effect. KRE
403. In Mayse v. Commonwealth, we stated that “all evidence demonstrating
that a defendant is guilty beyond a reasonable doubt prejudices the defendant.

KRE 403 requires something more.” 422 S.W.3d 223, 228 (Ky..2013). The

evidence of the prior completed offense was especially probative in this case as



to intent, since Ray did not get off of the premises with the stolen items.
Considering the highly probative value of the contested evidence, we cannot say
that the trial court abused its‘ di_scrétidn in admitting the evidence of Ray’s
prior crimes.
Conclus.ion

For the foregoing reasons, we hereby affirm the judgment ‘of the _
Muhlenberg Circuit Court. |

Minton, C.J.; Abramson, Cunningham, Keller, Noble ahd Venters, JJ.,

sitting. All concur.
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