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MEHORANDUM OPINION OF THE COURT
REVERSING |
Terrance Miles is cufrently serving a fifty-year sentence foﬂouﬁng

convictions for. the murder of Michael Teasley, for ﬁr‘s.t-degree wentOn E
endangerment for tampering with. physmal ev1dence, and for bemg a second-

degree Persistent Felony Offender (PFO). Miles moved the trial court for relief
-from the judgment under Kentucky Rule of Cmmnal Procedure (RCr) 1 1 42. . |
The trial court 'condueted an ev1dent1ary heanng on Teasle.y s claims, after
which it entered a.n or';:ler denying relief, Oon gippeal, the Court of Appeals
. reversed the trial court’s order. |

-' We. granted cross-motions for. discret;ioﬁaly review.. The Cbmmohw_ealth ‘

asserts the Court of Appeals erred in its conclusic_in ;:hat Miles had received -

ineffective assistance of trial counsel. Miles on the other hand, while agreeing



with the Court of 'Appeals’ reversa] of the trial court’s order, argues in his
Ccross- motlon for discretionary review that it erred when it failed to ﬁnd error in
| the tnal court’s finding that trial counsel’s failure to call an 1mportant witness
‘at trial was not unreasonable trial strategy h
‘ For the reasons below, we reverse the decision of the Court of Appeals
and reinstate the trial court’s order denying Miles’s RCr.11.42 r'notion.
. I. FACTUAL AND l.’ROCEDURALVABACKGROUND.

‘Michael Teasley, a club bouncer, was shot and killed while trying to
disperse a crowd after the club had closed for the niglrt. Miles was tried and
convicted for killing Teasley, snd -tl'ris Court affirmed the jaud.gment of conviction
and sentence on direct appeal. Miles filed a pro se motion under RC.r 11.42 to
vacate h1s comiictions, claiming that his trial counsel rvas ineffective. Before us.
are four of his eleven complaints made in the RCr 11.42 motion: (1) the . |
admission at trial of Miles’s.nick name “OG” or “Oﬂginal Gangster” ;l (2) the
failure of trial counsel to object to testimony about a gun—found at Miles’s
- residence—thar indispﬁtably had no conneefion to the crime; (3) the failure of
trial ootlnse_l to objecr‘ to hearsay testimony; and (4) the~fai1ure. of trial counsel
to call Heather St. Clair as 2 defense witness.

The trial court conducted a series of three separate evidentiary hearings,
spanmng five days, to address Miles’s RCr 11. 42 allegatlons The tna.l court
ultimately denied Miles’s motion. | J

The Court of Appeals undertook review on appeal. That ~court detennined
thst the trial court érred by denying RCr 1 1.42 relief to Miles because his trial
counsel was ineffective. More spemfically, the court found that Miles’ s counsel

was ineffective on three separate instances: (1) the adrmssxon of Miles’s mck
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_ name “OG” or “Onglnal Gangster” (2) the fallure to obJect to tesumony about a
gun found at Miles” s residence; and (3) the failure to Ob_]eCt to hearsay |
testimony. '_I‘he court_rema_nded the case to the trial court for further

: proceedinés. | o

,' | II. ANALYSIS.

A. Standard of Review. ‘
A criminal defendant has a constltutlonal right to effective ass1stance of
counsel. ThlS right is guaranteed under the Sixth and Fourteenth Amendments
of the Constltutlon of the United States and Section Eleven of the Kentucky |

‘ Constitution.! A crmunal defendant is enntled to effective assistance of

counsel ‘but he is not ent1t1ed to perfect counsel.?

Th1s Caurt reviews an meﬁ'ecuve assistance of counsel c1a1m under

Strickland v. Wasiungton,3 wh1ch we adopted in Gall v. Commonwealth." The

- Strickland standard requires Miles to prove both prongs in a two-pa.rt analysis. |

First, Miles must 's‘how trial-counsel’s performance was deficient. Second, Miles

_must prove that the'deficienoy by counsel prejudiced his defense.5 Striclcland

further elaborated that “[t/here is-no reason for a court deciding an inefl‘ective

asslsta.nce claim to approach -the inquiry in the same order or even to address

both com_ponents of the inquiry if the defendant makes an insufficient showing

" 1U.8S. Const. amend. XI; U.S. Const. amend X1, Ky Const. § 11.

2 Simmons v. Commonwealth, 191 S.W.3d 557 561 (Ky. 2006) (“A defendant is
not guaranteed errorless counsel or counsel judged ineffective by hmdsrght but
counsel likely to render and. rendering reasonably effective assistance.” (citations

omitted)).
3 Stnckland v. Washington; 466 U.S. 668 (1984).
4 Gall v. Comnwnwealth, 702 S.W.2d 37 (Ky. 1985).

.5 Strickland, 466 U.S. at 687.



oﬁ one. In parhcular, a court need not determine whether cc'>unse1's
performance was deficient before examining the prejudice suffered by the
defendant as a result of the alleged deficiencies ... [i|f it is easier to dispose of
an ineffecﬁveness claim on the ground of lack of sufi{cient-préjudiée, which we
expect will often be so, tﬁat course should be followed.”

Proving both deficient perforh:ance and prejudice is a substantial
burdéx}, especially in the contéxt'that counsel’s conduct is presumed
reasonable and effective.” Ac_cor‘ding to Stnckland, “deficient performance”
requil;es error “so serious that counsel was not functibning as the fc;ounsel’_
guaranteed the defeﬁd__aﬁt by the Sixth Amendment.”8 And to prove prejudice,
- Miles must denionétrate that “counsel’s errors were so serious as fo deprive
‘[him] of a fair trial, a trial whose result is reliable.”9 Stated another way, “the .
defendant must show that there is a reasonable probability that; bﬁt for
counsel’s unprofessional errors, the result of the proceeding would have been

different. A reasonable probablhty isa probab111ty sufficient to undermme

confidence in the outcome.”10

~ As the Court of Appeals in this case hoted, “[A] court must indulge a
‘strong presumption’ that counsel’s conduct falls within the wide range of

reasonable professional assistance because it is all too easy to conclude that a

6 Id. at 697.
7 Hun;phrey v. Commoniweaith, 692 S.W.2d 870, 873 (Ky. 1998)
8 Id.
9 Id.
10 Strickland 466 U.S: at 694.



parucular act or omission of counsel was unreasonable in the harsh light of
hindsight.”11 o
As Justlce HUghes wrote in Commonwealth v. McGorman, “When faced
" with an meffectlve asmstance of counsel claim in an RCr 11 42 appeal, a
. reviewing court first presumes that counsel’s performance was reasonable.”12
. E.urthermore, “We must a.nalyze- cdunsel’s overall peﬁommce and the totality
‘ . of circumstances théreiﬁ in order to determine if the challengéd coﬁduct can
" overcome the strong presumption that cbunsel’g pequnnapce was
reasonable.”13 | |
Lastly; on appéllatf_: review of a trial couft’s décision to deny an RCr
1 1.42 motion, a reviewing court wﬂl only set aside the trial court’s factual
determmatlons if they are found to be clearly erroneous or unsupported by
substantial ewdence 14 Th15 is smular to Kentucky Rules of Civil Procedure
' (CR) 52.01, which specifically s,tatps that “Findings of fact shall not be get aside
unless clearly errorieous, —and due regard shall bé given to the opportunity of 1
the trial court to judge-the cfedibilify of the wime_sscs.” After review of the trial
| couﬁ orde;, a.nd its findings of fact, we cannot say that its ﬁﬁdjngs were

unsupported by substantial evidence in the record.

11 Bell v. Cone, 535 U.S. 685, 702 (2002); (citing Strickland 466 U.S. at 699). -
12 Commonwealth v. McGorman, 489 S.W. 3d 731 736 (Ky. 2016) (c1tatlons
omitted). )

13 Id.

. ¥ See Brown v. Commonwealth, 253 S.W.3d 490, 500 (Ky. 2008),
Commonwealth v. Anderson, 934 8.W.2d 276, 278 (Ky. 1996).
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B. Counsel’s failure to objeet to the introduction of Miles’s alias does
not rise to the level of ineffective assistance of counsel.

Mﬂes asserts that tnal counsel was meﬂ‘ectlve when he failed to object to
the introduction of Mﬂes s nickname, “0.G.” or “Original Gangster.”
" During cross -exa.r'ninntidn of defense witness Vernon Douglas, the
Commonwealth asked about-Mﬁes’s nickname. Before this question, the only
- nickname discussed was “Cat Daddy,” fwhich hatl been discnnsed' by dt:fense
‘_counnel in his opt:ning statement. When asked about Miles’s nickname,
Douglas respnnded- that Miles had been known in the pést as “0.G.” or
“Original Gangster The Commonwealth then referred to Miles by his aliases,
“Old Gangster” and “Cat Daddy” on three separate occasmns in closmg
argument. | |
When the Court of Appeals reﬁewéd Miles’s ineffective. é_.séistance of
coun__sé1 claim, as it pertaineci to thj§ issue, it found prdsecutorial. misconduct.
The court thén discussed whether the misconduct was flagrant, and if so,
whether that created prejudice under Strickland. | |
Thn parties contest whether trial counsel should have objected to
‘disclosure of the niélnlamé. Trial counsel in hié testimony at the RCr 1 1.42
" hearing testified that in hindsight he should have objected to the introduction
of the niékname, but he failnd to do so because of the speed in whici1 the
' questions were asked ard answered. Thq Commonv&ealth asserts that even if
trial counsel had objected to the testi_mony; the nic;knamen would have been

admissible to show Miles’s state of mind and motive for the shooting.



Following the guxdance prowded in Stnck.land we address first the’
. prejudlce prong. 15 And once agam, gulded by Stnckland Mﬂes must show that
the use of his alias created a reasonable probablhty that, but for counsel’s
- unprofessmna] errors, the result of the proceeding would have been different.”16 _

Mlles and the Court of Appeals cite cases that found the use of an ahas .
created so much pre_]udlce that it created an unfair tnal For instance, Un_tteq!
States v. F_arme_r;-in vrhioh the Second Circuit Court of -Appeals found the use"of
the defendant’s nicknajne “Murder"_’ w‘as'oéerly prejudicial.l? In Farrrter, the |
court stated, “In our prior oases, ti'1e g’oxieﬁmient’s use of a defendant’s
: nick:naxne was ‘ocoasional’ for] ‘brief and isolated.” But Farmer's niekname .-
was the main rhetorical trope used by.the prosecution to address the jury ...
-[and was used] no fewer than thirty times.”18 |

Miles’s facts are dlStlnct from those in Farmer Mlles s mckname was
used a total of three times after it-was ﬁrst mentloned in the testunony of a
defense witness. The present case is a far cry_from“the rhetoncal‘ trope” in ’
Fan‘ner; | _ | _ |

Furthermore, Miles cites Brown v. Comn‘:onwealth for the pr_oposition
that use of a nickname that suggests criminal activity cari be prejudicial.1? We.
do not d1sagree But, M11es has failed to show that the Commonwealth s use of

his mckname “Old Gangster” prejudlced his case in any way. These comments,

15 Strickland 466 U.S. at 697.
16 Id. at 694. :
17 United States v. Farmer, 583 F.3d 131, 146 (2nd C1r 2009).

18 Id
19 Brown v. Commonwealth, 558 S.W.2d 599,603 {Ky. 1977).
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in the context of an entire trial, were de ms Believing the reference to
Miles’s nlckname somehow would have changed the course of his verdlct is
specu.latlve._ .

" In ﬁnding there was no prejﬁdice, we find counsel was not iﬁeﬂ'eéﬁve in
" failing to object to the introduction and isolated use of Miles’s nickname.

' C. Couns¢l was not ineffective when he failed to object to testimonial
hearsay.

Next, Miles ésscjrté that frial counsel was ineffective Whén he failed t6
o.bject to certain testimony from Dete;:ﬁve Ashbsr, arguing that the testimony in. |
questlon was testimonial hearsay without an exceptlon

thle on the w1tness stand Detective Ashby testlfied that a man named
'Re_ggie Burney had identified Miles from a photo pack as being the individual in
" a fight with Teasley on the mght of his murder. .Miles argues thaf failing to have
Burney test‘nf'fy. at trial abridged his constitutional rights to confront witnesses.
Miles further argues failing to object to Ashby’s reference to Burney W’aé an
error sﬁﬂicienﬂy egregious to constitute ineffective assistance of counéel.

The Court of Aﬁpeals opihion does little in its anal&sis (;f this issue. It
simply‘statcs ﬁl&‘t if an objection had been made to Detective Ashby’s
téstimony that it wduld have been ‘sustair';ed. While acknowlet_iging that other
eyewitﬁess testimony identified Miles as being the individual who fought with
Teasley earlier in the night, the Court of Appeals found that Detective Ashby’s -
te;s,ﬁmony was “not harmless when éohs@éered in conjunction with previous '
errors....” | | | _

We cgannot‘ag;e_e that the testimc;ny by Detective Ashby Was; of éuch a

nature that Miles was denied effective assistance of counsel. Once again, Miles
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" Hias failed to show prejudice. O'rhef eyewitnesses’ testimony at.trial identified
M11es as the individual who fought Teasley the night of the murder. One of
those eyewmlesses was Ofﬁcer Hill, who tesnﬁed that he observed Mﬂes and
Teasley in an a.ltercatlon earher in the evemng and that he believed that the

. same individual was the one he saw running from the scene of the .shooting

- D. Couneel was not ineffective in failing to object to a picture of a gun |
being displayed.

Miles argues trial counsel was lineffective when he failed to 'object to -t.he'
discussion and photograph of an unrelated gun found at Miles’s residence.
The Commo‘nwealth referenced this gun in its opening statement, saying
"‘They also found a gun undér the mattress whlch we later found out was not
the same gun used in the murder but he d1d in fact have a gun.” Furthermore, '
the gun was discussed during the testimony of Detective Ashby, who adrmtted
on the stand that the gun found at Miles’s re31dence was not the gun used to
| kill Teasley and was not connected to the case. This i is not before the L
Commonwealth pubhshed a p1cture of the gun via a projector during Detectlve '
Ashby’s testimony. However, defense counsel dld object when the
Commonwealth sought to have the picture of the gun admttted into ewdence
_The trial court agreeing with defense counsel, found that the gun was
-1rre1evant evidence and. sustamed defense counsel’s 0b_|80t10n
The Commonwealth argues that defense counsel did not object to the
discussion of the gun by Detectlve Ashby and pro_]ectmg a photograph as a
dehberate tnal strategy. Emphasm;mg that on cross;exannnahon, -defense
counsel was able to have Detective Ashby testify that the gun had no
connectfon with the murder of Teasley, thereby strengthening Miles’s defense,

9



displayiu;g tl'ie lack ef substantive evidence.‘ Miles argues tha£ references te the
.gun and defense counsel’s failure to object at its mention were not only done in
error but prejudiced Miles to the extent to be ineﬂ_'ecﬁve as couns.el.i

'I_‘he Court of Appeals correctly noted that ﬁveapons unrelated to the crime

. charged are generally inadmissible.20 The 'éourt of Appeals also recognized that

. when'defense questioning made clear to the jury that the weapon in guestion -
was not the murder weapon, the discussion of it and the bublication of the .
photograph of it was harmIl(.::ss.21

We agree with the trial court that the gun is irrelevent, but proving that.
the introduction of the gun resulted in prejudice is critical to our analysis.22
While on the stand during -crpss-exaxuination by defense counsel, Detective
Ashby admitted that the gun in question was not connected Teasley’s murder.
Further, the Court of Appeals stated in its opinion that “the jury was repeatedly
informed the gun was unrelated to the murder....” And lastly, the gun itself was
.not allowed to be submltted into ev1dence, a fact that further da.mpens Miles’s
claim of prejudice.

Finding Miles has failed to prove prejudice, we need not discuss the first
‘prong of Strickland.23 Accordmgly, we ﬁnd that trial counsel was not ineffective

" in fa1l1ng to object to the d13cuss1on of the gun found at M11es s residence.

20 Harris v. Commonwealth, 348 S.W.3d 117, 123-24 (Ky. 2012)
21 Id. at 125.

22 Humphrey, 692 5.W.2d at 873.
23 Strickland, 466 U.S. at 697.
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E Failure to call Heather st. Clair was not ineﬂ'ective.
Lastly, Mﬂes conténds that the Court of Appeals erred when it found no -

error in the trial’s court’s ruhng that defense counsel’s fa.llure to call Heather
St. Cla1r as a defense w1tness was not ineffective representauon

St. Clair was a cocktail waitress at the club where Teasley wdrked, and
she was workihg the night of his murder. She was familiar with Miles'ahd '_
.recognized-hix_n by sight beeause he was a regular at the club. St. Clatir testifted '
at Miles’s bond hearirig, Mile" asserts that ét. Clair’s téstimony would be |
directly chntradictory to that df several of the Commonwealth’s witnesses. More
spec1ﬁcally, Mﬂes asserts that St. ClaJr would testtfy that he was not wearmg '
" the outfit like the one worn by the person 1dent1ﬁed as the shooter and the
person who picked a fight with Teasley. .

We muyst afﬁnnatwely entertam the range of possible Treasons [Miles’s]
counsel may have proceeded as [he] did.™24 And as the Court of Appea.ls noted
in its demsmn, faJ,lure to call St. Clair as a w1tness was not error. A dec131on
whether or not to call a certam witness is presumed to be purposeful trial
strategy and will not be second-guessed.25 _.
| At Miles’s RCr 11.42 evidentiary hearing, trial counsel testified that he
ptlrposely chose not to call St. Clair to ..testify._ He stated that he initially

| believed St.' Clair’s testimony would be helpful to the defense, but after the
bond h_eat'ing he came to helieve' that calling her as a witness at trial would he

inconsistent with the defense theory presented at trial. Furthermore, trial

24 Cullen v. Pm.holster 563 U. S 170, 196 (2011) (quotlng tholster v Ayers,
590 F.3d 651, 692 (9th Cir. 2009).

25 Saylor v. Commonwealth, 357 S.W.3d 567 571 (Ky. App. 20 12}
o 1 1



counsel teéﬁﬁgd that as proof unfolded at trial, hé- believed St, élaif’s testimmony

to be lgss'valueible _than at the bond ‘hearing becaﬁse of alleged iﬁcoﬁsisténéies_..
- While one can speculaté'on the possible value of St. Clair’é test.irnony at

txjal, we r.nust resist tl'{e temptation t(___) devise trial strategy with the benefit of

hmdmght Given our strong deference to a trial attorney’s decision to call

| certain _Witnes.ses, and the fact that Miles did not show that féilure to call St.

Clair was either aeﬁcient of prejudic:ial' to his case, we find no error. |

F. Miles is not entitled to a new trial because of Cumulative Ertor.
Miles is not entitled to RCr 11.42 relief based on a finding of cumulative

_error. As the Commonwealth notes, and Miles does not refute, we find no cases
.where cumulative error has formed the basis for RCr 11.42 relief. Cumulative
error may i)e'found only when “the ihdividual.en'ors were themselves )
substahtia,l, bordering, ét least, on the prejudir,:_ial.”26 Asin Parriéh v .
Commonwealth, we reject Miles’s argument of é_umul'ative error.2? Without
establishing lggitimate error in any of his arguments singly, it is nonseiixs'ical to
accept Miles’s assertion.that their aggregation constitutes a separate groﬁnd
-?or relief. -
| 1) A | CONCLUSION.
F;or.the foregoing reasons; we reverse the decision of the Cburt of Abpea.ls

and reinsfate the trial éourt’s'order denying Miles’s RCr 11.42 motion for relief

‘from the judgment.

" 26 Brown v. Commorwealth, 313 8.W.3d 577. 631 (Ky. 2010).
27 Parrish v. Commonwealth, 272 S.W.3d 161, 180 (Ky. 2008)..
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- All sitting, Mintqn,,C.J ; Hgghes, Keller, VanMeter, Venters and Wﬁgi’xt,

qJ -» concur. Cunningham, J., q:bndﬁrs in result only.
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. ORDER DENYING PETITION FOR MODIFICATION
AND MQ MODIFYING OPINION

‘ The Petition for Modification, file;d by the Appellee /Cross-Appellant, of
the Memorandu:ﬁ Opinion of the céurt, rendered March 23, 2017, is DENIED;
, however; the opinion is modified ahd replaced with the attached opinion. The
modiﬁcaﬁoné do ﬁot ‘a.ffect the holding.

All sitting. All concur. |

ENTERED: August 24, 2017.




