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GEORGE MILLER . ' - | APPELLEE

OPINION OF THE COURT BY JUSTICE WRIGHT

AFFIRMING IN PART AND REVERSING AND REMANDING IN PART

I. BACKGROUND

Appellee, George Mill(-er,1 owns property in Jefferson Coﬁnty near
warehouses owned by Appellants, Brownonrman Corporaj:ion 'a‘ndeea-ven _Hiil
Distilleries, Inc. (referi'ed to qollectiVely as Brown-Forman). Brown-Forman’s
warehouses contain barrels of aging bourbon.

Eo_urboﬁ is a uniquely Kentucky liquor. The.conﬂu'ence of géology,
geography, fertile soil, and ‘a.vaila‘bility of laﬁd -_helped bi-rth the bourbon
.’ industry in Kéhfucky. The Commonwealth’s easily accessible limestone wa.ter,
‘ abundanée 6f oak trees, ‘and expansive land—cbmbincd with a four-season
climéte conducive to growing cornand gging liquof in bairre_ls—enébledl

Kentucky’s nascent bourbon industry to grow and prosper. According to

/

1 Several Appellees were originally involved in this case. ‘Howevef, all the
Appellees apart from George Miller filed a motion to dismiss, which this Court granted.



Brown Forman as of 2014 Kentucky distillers produce 95% of bourbon |
worldw1de ,

| Bourbon"s enticlng charactenstics come from distllling a unique

| 'comblnatlon »of 1ngredlents and the use of a d1st1nct ag1ng process. 27 C.F. R. §
' 5.22. Before be1ng labelled bourbon, the d1stllled spirit must be aged a
minimum of two-years in new charred-oak barrels Id. ThlS distinct aging -
process is at the epicenter of thlS dispute | | -

During the ag1ng process', Brown—Forman uses War_ehou'ses in Jefferson
County to store. its barrels '.of bourbon. As it ages, thle.bourbon interacts with. ‘
the barrel as the liquid expands and contracts based on ambient temperature

and air-flow. Warmer temperatures cause the bourbOn to expand and seep
further into the barrel, wh11e colder temperatures cause contractlon and less '
contact w1th the barrel Movement into and out of the wood over time g1ves
bourbon its color and taste. | |
| “Miller’s complaint centers around fugitive ethanol emissions (the so—' ‘
called angels share ") that escape from the barrels dur1ng th1s aging process
These fugitive emissions promote ‘the growth of the Baudoinia compnlacenszs
' vfungus (colloquially referred to as “whlskey fungus”). M1ller alleges‘ the whiskey ’
: fungus causes a black film- l1ke substance to prollferate on his property, |
covenng v1rtually all outdoor surfaces——mcludmg wood, vinyl, metal and
concrete.
: Miller'ﬁled su_i_t 1n Jefferson ‘C_o_unty'seeking_ damages based on several -
stateltort theories and injunctive relief. ‘Brown-Forman filed a motion to |
dismiss for failure to state a' claim upon which reliefcould be .gr'anted; The - |

' trial court granted Brown Forman s motion to d1sm1ss as it determined the
~N
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federal Clean Air Act preempted Miller’s claims. Miller appealed and the Court
of Appeals reversed and remanded, holding that the Act dld not preempt |
Miller’s claims. This Court grahted Brown—Forrnan’s motion for discretioriary
review. |

"For reasorrs that follow, we affirm the (lourt of Appeals insofar as it held
that the trial court erred in granting Brown;Fornian’s 'motiOn to disrniss the
~ state tort cla.lms for damages as we agree these claims are not preernpted by
the Act. However, we reverse ‘the Court of Appeals hold1ng regardmg Miller’s .
,mjunctwe relief. While we d1sagree with the trial court that the Act preempted
the injunctive relief, we hold that'the ihjunctive relief \nras‘ihappropriate for

other reasons.-

II. STANDARD OF REVIEW

We begin our analys1s by lookmg through the lens of the proper standard .
of review. A trial court should d1sm1ss an act1on for failure to state a claim
upon Wh1ch relief may be granted only when “it appears the pleading party
~ would not be ent1t1ed to rel1ef under any set of facts which could be proved
v Pari—Mutuel Clerks’ Union Local 541 v. Kentucky Jockey Club, 551 S.W.2_d
801, 803 (Ky. 1977). “In ruling oh a motion to disrniss, the pleadings should .
be liberally_-cohstrued irl?the light rnost favorable_ to the plaintiff, all allegations
being taken as true.” Morgan v. Bird, 289 S.W.3d 222, 206 (Ky. App. 2009).
“Th1s exact1ng standard of review e11m1nates any need by the trial court to
make ﬁndmgs of fact; ‘rather, the quest1on 1s purely a matter of law Stated
another way, the court must ask if the facts alleged in the complaint can be

proved, would the plaintiff be entitled to relief?™ Fox v. Grayson, 317 S.W.3d 1,
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7 (Ky'.‘ 2010 ( ‘uoting James v. Wilson, 95 S'.W.Sd 875, 884 (Ky. App. 2002)).
' Appellate courts review questlons of law such as this de novo affordmg no
' deference to the trial court Id. at 7. .

In conduct1ng thlS de NOVO review, we must de01de two scparate, but
related legal quest1ons Flrst ‘we must determ1ne whether the Clean A1r Act
preempts Miller’s state law tort claims seeking damages.. Then, we must
determine whether‘a trial court may issue an lnjunction such as the one Miller
sought. » - N |

III. ANALYSISl |
A Clean Air'Act‘ | | |
We will ﬁrst look to the federal act on wh1ch this 11t1gat10n hinges. In

. -passmg the Clean Air Act Congress delegated 1ts 1mplementat10n and

adrn'inistration to the federal Environmental-Protection Agency (EPA). However,
Congress also spec1ﬁca.11y des1gnated a role for states.

Under the Act, each state may adopt a State Implementatlon Plan setting
out emission 11m1tat10ns emission standards and other requrrements to meet
| the Nat1onal Amb1ent A1r Quality Standards estabhshed by the ' EPA. 42 U. S.C.
| § 7410. States subm1t their. individual plans to the EPA Adm1n1strator for
approval 42 U.S.C; §‘7410(a)( 1).. The Act sets out th‘e contents and the

authonty states must possess ‘before the Adm1nlstrator may. approve a State

. Plan. 42 U.S.C.§ 7410(2)(1)- (2)

After s1gn1ﬁcant amendments to the Clean A1r Act in 1990, Congress |
- allowed the Adm1n1strator to author1ze state and local governmerits. (called

-permitting vauthor—ities) to issue operating permits. 42 U.S.C.§ 7661. The Act



defines f:he reqﬁisite legal authori'.ty eéch permitting authority must possess,
prescribes the pfociess for judicial review of permitting déciéion’s, and allows
‘the EPA to pljofnulgate other requiremen_fs. 42 USC § 7661a(b). Once a

| permitting authority’s plan satisfies those reql,_lirements, then the |
Administrator may authorizé it to issue permits under tﬁe Act.

: In Jéfferson County, the Administrator speciﬁcaily authorized the
Louisville Metro Air Pollution Control D_istric;c (Metrb District) to issue operating |
permits. 40 C.F.R. § 70, App. A—Kentucky. The Adfninistx%tor alsé approved
Ke'nfucky’s Statc: Plan, Which includes Metro District’s regulations. 40 CFR 8
52.923. Brown-Forman and Heaven Hill both maintain permits, and Miller
does ‘not éllege,either distiller is in violation of ité operating pefmit; therefore,.
we proceed under the.’prelénise 'tﬁat ‘the companies- afe in full compliénce with
| the requisite permits maﬁdaj:ed by the Act. | |

1. Federal Preemption _
“The Supremacy Clause makes the laws of the United States ‘the

supreme Law of the Land . .. any Thing in the Conétitution or Laws of any
State to the Contrary notwithstanding.” ' Hughes v'.. Talen Energy Mktg., 136 S.
Ct. 1288,- 1297 (2016) (quotiﬁg‘ U.S. Coﬁst. art. VI, cl. 2) The Supremacy )
Clause binds this Court and requires thqt we give precedence t§ la\ﬁful federal
enactments 6v¢r the 1aWs of the Commonweélth’.. “[T)he state':s- ﬁave no .p(‘)wer,
by taxation or otheriuise, to retai'd, impede, burden, or in any méﬁner cpnﬁol,
the operations of the constitutional laws enacted by congress to carry into
execution the powers vested inthe general government.” M’Culloch v. .
Maryland, 17 U.S-. 316, 436 (1819) (emphasis added). | “Put simply, Afedc»:ral law

preernpts contrary state law.” Hughes, 136 S. Ct. at 1297. State law is
' ‘ )



contrary “to the éxténf of any éonﬂict with a fedérgl statu;ce.” | Crosby v. Nat’l
| Foreign Trade Council, 530 U.S. 363, 372 (2000). Notably, thié oéc;urs “wﬁere, .
under the circumstances of ‘a partilcular case, the challenged state law stands |
as an obsfac_:le to thé ag:'compli_shmént and execution of fhc full purpos,e-sand
. ébjectivés of Congress.” Hughe\;, 136 S. Ct. at 1297 (citing Crosby, 530.U.~S;‘.a-1t |
373). Chiéf Justice ..fohn Marshall recognizéd nearly fwo centuries ago that “[i]t
is of th‘e. very gséenée of suprcmécy, tb remove all 6bstacles to its action within
its own éphere, and so to modify évery power Vested in-subordinaté B
govemmehts; as t@),exémpt'its_own op'erations-‘ffom tﬁeir own influence.”
MCulloch, 17 U.S. at 427.
With that in mind, we turn back to thé federal Clean Air Act,which seeks
to strike a balance Between encouraging economic development and protecting
the environment—a task here entrﬁsted'to both the Metro District and EPA.
Specifically, in taking a cost-benefit approach, the Act difects.tile
Admiﬁistrator to “coﬁsider all of the economic, public health, and . =
environmental benefits of efforts to comply with/such standard,” 42 U.S.C. §
7612(b), as well as “the effects of such standard-on émployment, Aprociuét_ivity,
cost of .liVing, éqbnomic growth, and the overall economy,” 42 U.S.C. §-7 61 2(c).
| After this careful balancing was taken into '_account, Brown-Forman ‘ana
'Héairen Hill §vére issued separaté kinds of permits based on the amount of air
- pollutants each‘relealscs. Brown—quman 6perate_s under a Tiﬂé \Y pefmif,
whiéh is réciuir_ed fo’r' staitionary spufcés errﬁttin'g 100 tbns per year or more of
any non-fugitive air pollutant. See U.S.C. §§ 7661 et seq.; 40 C.F.R. § 70;
- Metro Diét. Regulétidn 2.16. Since Heaven Hill efnits less than 100 tons of

- non-fugitive air pollutants per year, it holds a Federal Enforceable District



' Or1g1n Operatlng Permit. See Metro D1st Regulatlon 2:17. Because no party
‘argues otherw1se we make no d1st1nct10n in our analys1s between the two types
‘of perm1ts | |

2 Savings Clauses . A

In determ1n1ng Whether the Act preempts any or all of Mlller s cla1ms

we must construe the Actasa whole and give effect to two separate savings '
_clauses.’ T,hese.sayings clauses' allow sta’tes to retain power 1n spite of the Act’s
other provisions. In these clauSes, Congress'declared that certain types of '
'conﬂicts between the Act and state law that might otherwise be preempted
| should instead be tolerated ..
Spec1ﬁcally, 42 U S.C. § 7416 Teserves to the states the power to- adopt

and ‘enforce more stringent standards than those establlshed by the Act. That

clause reads:

'[N]othlng in this chapter shall preclude or deny the nght of
any State or political subdivision thereof to adopt or enforce
(1) any standard or limitation respecting emissions of air
pollutants or (2) any requirement respecting control or
abatement of air pollution except that if an emission
“standard or limitation is in effect under an applicable
- implementation plan or under section 7411 or section 7412
of this title, such State or political subdivision may not adopt :
" or enforce any emission standard or limitation which'is less’
_stringent than the standard or hm1tat10n under such plan or

sectlon

d.

The second savings clause appears in 42 U.S.C. §7604 and grants

o 1nd1v1duals the power to commence citizen suits to enforce the Act. Wh1le we

acknowledge that Miller did not bnng a citizen su1t §7604 also covers other ’
actions.  In part1cular, the subsection t1tled “Nonrestriction. of other rights” (as -

in, rights;other than citizen suits) statés: “Nothing in this section shall restrict :
. .7 - -t



‘aﬁy right which any person (or class of persons) may. have under any statute or
: éon_mion ldw to seek enforcemient of any emission standard or limitation or to
seck any other relief (including rel_iéf -against the Administrator or a State
agency).” 42 U.S.C. § 7604(e).
B.. State Tort Claims

| Again, this case is before us on the trial court’s 6rdcr t’q disrhiss Miller’s.
case for failure to state a claim upon which rélief can bé granted. At the trial
court, Miller sought dém;:ig’es ﬁnder state tort theories of negligence, treépasé,
'ahd nuisahce. In granting Bfown—Forman’s mo‘_cion, the trial court dete;rmined
all claims were preempted by the 'Clean Air Act. ‘Our holding on this_iséue is
limited.to Whe;thcr_—as a matter of law—the aétipri can proceed despite Brown»—
Forman’s preemption argument. | We pé’ss no judgment on the merits of Miller’s
tort actions. | ‘ |

To asceftain the Act’s preemptivé effect on Miller’s state tort claims,A we

find a récént Sixth Ciréuit case persua_s_ive,. In Merrick v. Diagéo Americas
Supply, Inc., 805 F3d 685; 686 (6tl:1 Cir. 2015), the Sixth Circuit concluded
" that the Clean Air Act does not preempt common law élaims' b;ought agaihst
‘an emitter based on fhé law of the state in which the emitter operates. The
same individual, Merrick, br-ought botﬁ the cas e considered by the Sixth
Circuit and the case undeflying-the present action (though he has -si.nc,e‘ been
dismissed as a party hérein): S In the Sixfh Circuit case, MerVriAck brought a.
,lsimilar putative class action against Diaged Americas Supply, Inc. Id. at 686.
There, the f)lajntiffs allég'ed that in the course of Diageo’s distilling and'aging
',whiékey at its Louiévillc faéility, large amounts otl gthanol are emitfedf Just as

in the present case, the ‘plai’ntiffs»-alleged those emissions waft onto nearby real
. ° . 8



" and personal' property Where; when combined With condensation, create
yvhiskey Afungus. Id. The platntiffs in Merrick alleged this 'whishey fungus .’
| constituted ahsubstantial annoyance and an unreasonable interference with the :
use and enjoyment'of their. property. Id. at 687.
‘ In Merrick, the class 'actionplaintiffs sought cornpensatory and punittve
| damages for negligence , nuisance, and trespass; along-with an injunction |
requiring Diageo to abate'its 'ethanol emi‘s'-sions through implernenting certain 4
control technology at the facilities. Id at 698 In respondlng to the suit,
Diageo argued that all of the plaintiffs’ clalms were preempted by the Clean Air
7' - Act. Id. The d1stnct court dlSIIllSSed the neghgence claJm, finding the plalntlffs:
" had not pled sufﬁc1ent facts to establlsh they were owed a duty of care that was
breached, but otherwise the lower court allowed the state law clalms to
. proceed. - Id. | Subsequently,' Diageo sought interlocutory review‘by the SlXth :
| Clrcult Id. at 690 |
| First, the S]Xth Circuit concluded that the states nghts savings clause of
the Clean A1r Act expressly preserved the state common law standards .under
which the plaintiffs had sued. | Id. The éixthCircuit determine_d that “[s]tate
" courts are arms of the ‘State,” and that the phrase.“any requirernent,”
.employed in the states’-ﬂghts savings clause' clearly covered common law
standards adopted by those state courts. Id. |
| Second beyond the sav1ngs clause of the Clean A1r Act, the Sixth Circuit
observed that perm1tt1ng states to apply their common law to emissions
advanced the Act’s stated purpose, “by empowenng states to address and
'curtall air pollutlon at its source.” Id. at 691. Fur_ther? the. Sixth Clrcu1t 'noted

“that the legislative history of the Clean Air Act made clear that Congress did



not interﬁi to preenipt state corhmon lawelaims',-like those raised by the
Plaintiffs. Id. Speeiﬁcally., the Report of the Senate Committee on Public
Works reflects that the “eiﬁien suits” provision of the Clean Air Act,"‘would
specifically prese_rve any r-lghts or remedies under any other lavv_. Thus, if
| darnages could be shown, other remedies w'ould reniai_n available. Cempliarice ,
with standards uhder this Act would not be a defense to a ee_mmon law action
for pollution damages.”‘. Id. (quoting S.Rep. No. 91-1196 at 38 (1970)).

Lookiné beyond the text and history of the Aet,. the Sixth Circuit noted
thatSupreme C.otl'rt precedent regarding the Clean Water Act was persuasive
A authority since the Cléan Water Act was ‘moc.ieledlon the Clean Air Act and “the
two acts are often ‘in pari materia.” Id. at 692. In Int’l Paper Ce. v. O!lellette,
479 U.S. 481 (1987), the Suprerrle Court held that the nearly identieal states’ . |
r1ghts savings clause in the Clean Water Act spec1ﬁcally preserved common law
| clalms brought by aggneved 1nd1v1duals agamst sources” of water pollut1on in
their own state (as opposed to out—of-state sources). As the Sixth C1rcu1t
'apprepriately found, “[tlhe Ouellette Court’s interpretation of the Clean Water |
Ac_t’s states’ rights savings elause to preserve clair'ns based on the law of the
source state leads directly to the conclusion that the analogous states; rights
savings clause in the Clean Air Act s1m1larly preserves claims based on the law
of the source state.” Id at 692

The conclusion that the Clean Air Act does not preempt state cornmon
law claims also finds support,' as the Sixth Circuit noted, in the Third Circuit’s
| decision in Bell v. Cheswick Gen'erating Station, 734 F.3d 188, 192-93 (3d Cir.
2013-), and the Suprerne Court of Iowa’s decision in Freeman v. Grain |

Processzng Corp., 848 N. W.2d 58, 80 (Iowa 2014) Id, In North Carolzna ex rel.
10



Cooper v. Tennessee Valley Authority, 615 F.3d 291 (4th Cir. 2010) the Fourth
Circuit Court of Appeals found preemption of state law claims—but under
. markedly 'clifferent circumstanees,. i.e., where North Carolina brought claims
under North C‘arolina law against eompanies located in Alabama and
Tennessee. Noting that the result in that case was due to issues of federalism
and the Supreme Court s hold1ng in Ouellette, the Sixth Circuit noted that the o
-~ Cooper result was actually consistent w1th Bell and Freeman. Id. Indeed, the
Sixth C1rcu1t explained that “[a]ll three courts d1st1ngu1shed between claims
based on the common laW of the source 'st'ate——vilhich are not preernpted by the
Clean Air Act———and claims based on the common law of a non-source
state—;which are preempted b}i the Clean Air Act.” V.Id. at 693. |

Finally, the' M'en'icle Courtnoted there is a strong presumption against
federal preemption of state law, “one that operates with special force in cases in
which Congress has ‘legislated . . . in a field which the States have traditionall& |
occupied.” Id. at 694 (citing Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996)).
Given that states have traditionally occupied the field of ‘environmental
regulation, the Sixth Circuit opined that eVen.without the Clean Air Act’s
states’ rights savings clause, state commonlawl elaims wouild likely be |
preserved under “prineiples of federalism and respect for st_ates’ rights.” Id.

- In sum, the text of the Clean Air Act and its legislative history, Supreme
Court_precedent construing the Virtually identical provisiOns of the Clean Water
Act, persuasive opinions from other federal courts 'and a state court, and the
s.tro.ng‘ presumption against preemption in the field of environmental

regulation, all led to the Sixth Circuit’s rejection of preemption arguments by
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Diageo. We agree and adopt the Sixth Circuit’s analysis as to this issué.. Thus,
we affirm the Court of Appeals insofar as it held that the Clean Air Act did ndt
'preempt Wilson’s state tort causes of action.

' . '3. Monetary Damages
. We further hold that the Act does not preempt a trial court from’

awarding monetary damages on state tort causes of _éction. Awarding damages
| for .a particular harm to specific pfoperfy in no Way f;retard[sj, impéde[s], | |
burden]s], or in ény manner control[s], fhe operations” of the A_ct. M'Culloch,
| 17 U.S. ét 436. Nor does it “stand]] as an obstaclf; .to' the accbmplié_ﬁment and
executibﬁ of the full purpoées and objectivés of Congreés.” Hughes, 136 S. Ct.
at 1297. | | S

| An aﬁard of monetary damages to an aggrieved party fundamentally
| differ_s AfrcA)m supﬁlanting a pe'rmitti'ng' decision of an expert agency. This is
' pri.rnan'lyvs-,q because “the [Act] .does.no.t providé déinége remedies to hérmed '
individﬁalsQ”' Freeman, 848 N.W.2d at 69. Monetary démages also withstand
| scrutiny in part because “‘personalized’ remedies are not a first prioﬁty of thé
Act.” Ellis v Gallatiri Steel Co., 390 F3d 461, 477 (6t1;1 Cir. 2004).

' To be sﬁ;e, the éuprt_eme Cdurf in Amen'can Electﬁc Power Co. v.

‘ Coﬁnecticzlt, 564 U.S. 410, 426 (2011), held that-a public nuisance cléim was
preempted becal;lse the Act diSpléced federal common law. But in doiﬁg so, the
'Cou'rt made cleaf that its analysié of federal cgmrﬁon law differed from fhat of
state law. Speciﬁcaﬂy, it‘stated: “Legislative displaéement of federél common
" Jaw does not require the same sort of evidence pf a clear and manifest |
-congr_essidna.l purpose demanded for preemption of étate law.” Id. ét 423

(quotation marks and brackets omitted). - |
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Furthermore, that case rests -upon the premise that under the Act, the
duty to prevent and abate pubhc nu1sances is vested in the EPA and permltting
authorities.. The regulatory regime created by the Act supplants federal pub11c -
nuisance claims because the Act 1ncorporates those same types of protectlons ,
agai_nst-generalized harm.? HoweVer, the ,case at bar differs from American
Electric Power: The nuisance at issue here isa private nui'sance claim under

state tort law rather than a publ’ic nuisance claim under federal cornmon‘law
(itisa claim from damages caused by specﬂic harm to spec1ﬁc property rather
. than general harm.) ‘In Bell, 734 F.3d at 192-93, the Third C1rcu1t
.d1st1ngu1shed private nu1sance state tort actlons and determined that the Act
" did not preempt the plaintlff’s pnvate nuisance and trespass claims seeking
monetary damages; |
- ’.[:‘he‘Act does not prov'idea mechaiiism for awarding monetary |
compensation to an injured party suffering from a particuiarized haim. “T'h_us.,
a property owneér seeking full compensation for harr'n .related to the uS,e and
N : -enjoyment of property at a specific location must resort to common'law or state
law theories to obtain a full recovery.”~ Freenian; 848 N.W.2d at 70.
We agree with the iowa Supreme Court that_‘fstate 'cornrno‘n_ law and

fidisance actions have a different purpose than the regulatory regime

2 In 42 U.S.C. § 7602, Congress declared that “[a]ll language refemng to eﬂ'ects
on welfare includes . . damage to and deterioration of property.” While we
acknowledge that several provisions in the Act refer to welfare, and by extension to
damage and deterioration of property, we read this to apply generally to.all property to
‘the extent protected by the duty imposed under a theory of public nuisance. We do
not read this to protect discrete pnvate property to the same extent as the duty -
imposed under a theory of private nuisance because the Act also requires the
balancing of interests, of which preventing damage and detenoratlon of property 1s but

one. o
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established by the [Act]. The purpose of state nuisance and common law

. actions is to protect',the use and .enjoyrﬁent of specific proper_ty, r;ot to achieve
a génera.l ;‘egulator'y’purpose.” Id. at 84. Like the plaintiffs in Freeman, Miller
here “seek[s] da.méges related to specific properﬁgs at specific locaﬁohé |
allegedly caused by a specific source.” Id. at 85. The .purpo'se and function of
the Act differs sufﬁciently from the purpose and fuﬁction of “a private lawéuit
seekiﬁg.damages aﬁchored in owngrship of féél pxoﬁt;rty,” id., to avoid issues of
cénﬂict préemptiori. | - |
The.Act.dc.)es_ not state that Congress intended to prevent injured
 property owners sufférihg particul_arize_d harm frorﬂ recovering monetary
damages under state lgw. Absent éuch lahguage or a vividly demonstrable
obstacle to the Act’s optieration,- Wc cannot conclude it preerhpts state trial—
courté from awarding monetary damages in tort ac;tiohs for negligence, private
nuisance, or trespass.

As noted above, the specifics of Miller’s state tort claifns axfe not Currently |
'Ibefo're this Coﬁrt. Whether those causés of action ultimately sucpee_d isa |
-matter to be :déterrﬁined at trial. We hold only that the Act does not preempt
lMiller’s state law tox;t claims seeking damages and remand this matter to the |
trial court for further proceedihgs.

C. Injﬁhction’ - -

The injuncﬁon Miller sought from the trial coqrt would have required
Browr_l—‘Fdrlman to implement pollution,—contfol tecihnology not requiréd by its
pefmit iésued under the Clean Air Act. ‘We fnust first determine if the Act‘

. preempts this type of injunctivé relief. In doing so, we must construe the Acf‘

as a whole because “[c]ourts have a duty to construe statutes, not isolated '
' 14 '



’ provisions Graham Cty. Sotl & Water Conservatzon Dist. v. United States ex
rel. thson 559 U.S. 280, 290 (2010) (1nterna1 01tatlons and quotatlon marks
om1tted) ThlS means we cannot read a section quarantmed from the Act’s
overall'context..- We will ﬁr_st turn to the second of the Act s savings clauses (the
citizen-suit clause discussed aboVé) to determine if the Act saved,the powers in

. question for the states. = -

In construing the citizen-suit pro_vision of the Clean Wate_r Act in City of

- 'Milwaukeep. Illinois, the Supreme Court said:

~ Subsection 505(e) is virtually identical to subsections in the
citizen-suit provisions of several environmental statutes. The -
subsection is common language accompanying citizen-suit '
‘provisions and we think that it means only that the provision of
such suit does not revoke other remedies. It most assuredly
cannot be read to mean that the Act as a whole does not supplant
formerly available federal common-law actions but only that the
partlcular section author121ng citizen suits does not do so.

451 U.S. 304, 328—29 (1981) (footnote om1tted) We acknowledge that in that

 case, ‘the Supreme Court was 1nterpret1ng the 01tlzen-su1t prov1s1on of the

Clean Water Act not the Clean Aif Act. In domg so, however the Court

spec1ﬁcally c1ted the * v1rtually identical” citizen-suit- prov1s1on appearing in the N

Clean A1r Act

We: adopt the Supreme Court’s reasoning 1nterpret1ng the Clean Water

- Act as applying w1th equal force to the Clean Air Act. First, Congress s creat1on' o

of the citizen suit as a statutory remedy does not l1m1t remedres otherw1se :

available. Nothing in the section authorizing citizen suits, 42 U.S.C. § 7604,

- revokes other ava_ilable- remedies, including injunctive relief linked to state tort

law. In other words, Congress did not intend citizen suits to be an exclusive

remedy. Therefore, the Clean Air Act does not preempt state injunctive relief.
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However, even though ir/1j1i-n‘c£ive' fel_i‘ef is not preempted by the A(ét, it i"s
still pnaVailable in thi:s case. The Act and Kent_ucky regulations pfovide for
citizen input in the permitting process The permlt is issued only after careful
balancing of the economic and env1ronmenta1 1mpact So long as companies -
operate within the bounds of their ;;ermlts concerning air pollutants (which is
not contested in the case at bar), injunctive rélief for an alleged nuisance: is not
an appropfiate remedy.? Here, by seeking an injunc,tiori/demanding a
particular poliution—control technology, Miller asked the trial court to second-
| guess the reaso’na‘bleness of a decision the Act undeniably entrusted 1.:0 Métrd
Distri'ct. and th.e'EPA. As previously noted, the Act difects the EPA
- Administrator to “cdnsider all of the ecénomic; bubl‘ic heaith, aﬁd _
énvironmental benefits of efforts to comply with such standard,” 42 U.S.C. §
7612(b), as well as “the effects of such standard on émployment, productivity,
éost of living, economic gi‘owth, and the overall economy,” 42 U.S.C. § 7612(c).
In making fhe decision to issue the i)ermits, cij:iéené have the opportunity for
inf)uf. ..The agency made a specific deterfniné.;cion which balanced'thc:risks to -
the énviroﬁmenj: with the economic impact of any pbllution—‘control meésures.
For thé trial court to issue the injunction Miller seeks would’ impose higher
standards than the Clean Air Act‘ requires.

Furtherrhore,’ while the Act’s states’ rights sé.ving_s clause, 42 US.C. 8

7416, specifically reserves to the states the power to adopt and enforce more

3 Our holding is limited to injunctive relief in nuisance cases where the
regulatory authority (in this case, both federal and state) has issued a permit after
-carefully balancing environmental and economic factors. Issuing an injunction to
require different technology to prevent a nuisance is markedly different from i issuing
~ an injunction for other purposes, such as when public health or the env1ronment are
endangered or there is a violation of law. :
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stringent standards than those established by the Act, the Kentucky General

: Assembly has restricted the Energy and Environment Cabinet from exercising’
that saved power.. Speciﬁcally,'the General Assembly has charged the Elnergy
and Environment Cabinet with-adopting clean air regulations that are “no rnore:
stringent than f.ederal»»requirements.” KRS 224. 10—100(26)‘.. Even though the
Act would allow Kentucky to enact more stringent standards under this savings

' clauSe, Kentucky statutes expressly prohibit the Cabinet.from issuing more
stringent regulations. | Id. We find the fact that Kentucky has explicitly‘chosen
not to allow its regulatory body to utilize /rnore stringent regulations persuasive
as to »the Legislature’s intent. - |

We hold that the requested injunction, which would require

implernentation of a particular .type of pollution-control technology not reduire‘d
under Brown—l'*‘orrnan’s and Heaven ‘Hill’s permits, conflicts with the Act by
invading EPA and Metro District’s “regulatory turf,” id.; in a manner that the
Kentucky General Assembly has spoken against. Therefore, an injunction to
control an alleged nuisance vvhen the state has already speciﬁc_ally balanced
those factors is inappropriate: To conclude otherwise would produce the
untenab_le situation-iden.tiﬁed in American Electric Power where 'courts acton-

| limited records on an ad-hoc basis in an arena where they do not posseSS the
necessary scientific, economic an.d technological expertise. We cannot have the

 circuit courts of this'Cornmonwealth .imposing- pollution control- technologies on .

distillers that might differ from circuit-to circuit. The impact on the bourbon

| industry would be far too dire.

| -Therefore, vve reverse the 'Court of Appeals insofar as it vvould allow this

type of.injunctive 'relief. While the trial court’s r,easoning was incorrect, the
B 17 _ S -



‘ re‘s,ulf remains the same. The trial court f)roperly dismiésed fhe_'-plea fozv'v-
ihjunctjve relief as it i;;ldeed Afa.iled_ to state a claim upon which relief could be
gfanted.

| IV. CONCLUSION - |
qu the fofegoing reasons, we affirm the Cou;t 'of Appeals as to Miller’s
state-law damages claims; however, we reverse the Court of Appeals insof‘ar‘ as
it held that Miller’s claim for injunctive relief could go forward. Therefore, we
rerﬁand this case to Jéffe;sbn Circuit Court for further proceedings consistent
with this opinion, |

. All sitting. All concur.
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