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MEMORANDUM OPINION OF THE COURT

AFFIRMING

Appellant, Uninsured Employers’ Fund (UEF), appeals from a decision of
the Couft of Appeals holding that Appellee, Kentucky Empléyers’ Mutual
Insurance Corripany (KEMI), was not the insurance carrier at risk for injuries
sustained by Julian Hoskins in the course of his employmen’c‘a”s' a truck driver

\ : ,
for Four Star Transportation, Inc. (Four Star), a Michigan-based trucking
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company with business operations in Louisville. For reasons set forth below,l
we affirm the decision of the Court of Appeals.

| We addressed this case previously in KentL‘tcky Uninsured Employers’
Fund v. Hoskins, 449 S.W.3d 753 (Ky. 2014) (Hoskins 1.1 In Hoskins I, we
determined that the Workers’ Coi‘npensation Board (the Board) and the Court
of Appeals erred by resolving the case using prin(;iples of law applicable to the.
loaned servant doctrine.v Specifically, the Board and Court of Appeafs held that
because Hoskins had no personal knowledge of his employment relétionship
with the eﬁ'lployee leasing companies, éetter Integrated Services, Inc., C;I_‘
Beacon Enterprises, Inc., those comparies and their workers’ compensation
insurance carﬁer could not be liable for his workers’ compensation award. The
result of tha‘t ruling left UEF with no recourse. |

Iano'skins I, we recognized the Board and the Court of Appeals

misconceived the nature of the parties’ relationships. We concluded from the
evidence, as did the adfniniStrative law judge (ALJ), that the parties were not
eﬂgaged ih a loaned servant situation, but were inst¢ad participating in, or
pﬁrporting to participate in, an employee leasing .arrangément sﬁbject to KRS
342.615. Thus, we determinedlthat Hoskins’ ignorance of the fact that his
legal employer was an employee leasing company could 'no.t eliminate that

- company'’s liability for his workers’ compensation benefits.

! This Court m1t1a11y rendered an opmlon in this case which is published at 440
S.W.3d 370 (Ky. 2013). However we granted a motion for rehearing and subsequently
rendered this superseding opinion.



Consequently, we reversed and remanded the case to thé Court of -

- Appeals fo;‘ the resolution of other issues raised on appeal but left uﬁaddressed
by that court’s initial opinion. Upon remand, the lCourt of Af)peals again
affirmed the Board’s decision, this time based upon it.s conclusion that the
Board properly rejected the ALJ’s findings material to the imposition of liability

~

upon KEMI. For the reasons stated below, we affirm.

I. FACTUAL AND PROCEDURAL BACKGROUND

The case arises from an intrica_t¢ web of poorly—documented inter-
corporate arrangements creating a complex shell-game of who, for purposes of
workers’ compensation covefage, “employed” Hoskins at the time of his injury,

" and whethef that “employer” had workers’ compénsation insurance with KEMI.
A summary of the essential facts is in order. |
In November of 2007, Julian Hoskins saw _a “help wanted” sign at Four
Star’s Louisville office on Ralph Avenilc at a trucking terminal Féur Star shared
with three other truckih’g coﬁpanies. Four Star had recently expanded its |
operations into _Kentucky. Hoskins applied for the job as a truck drive_r; ﬂe was
hired by Four Star’s terminal manager, Sean Green. After training énd tésfing
at anothér Four Star facjlity, Hoskins began driving trucks marked with Fou’r
Star’s signage. His work assignments came .from Four étaf managers. -
| Hoékins perceived himself to-be an employee of Four Star; he,waé aware of no
other entity purporting to be his legal employer.
Hoskins’ paychecks came in envelopes imprinted with a Four Star

address, but like Sean Green’s paychecks, they were issued on a bank account
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of Better Integrated Services. Hoskins .testlﬁed that his health insurance card
may also have had “Better Integrated” on.it, but he Was not sure. He had no
idea who or what Better \Integ'rat'ed was and appatrently saw no reason_te
| inquire about it. |

Better Integrated (Better) was an employee leasing company serving
trucking companies in several states, most netably Indiana and\Michigan.
Before e_xpending into Kentucky, Four Star was a client of Better, using Better’s
,ernploye'e leasing ser\(ices to provide worhers’ compensation ihsurance for Four
Star’s workforce. Because F_dur Star “leesed”‘its entire workforce from Better,
Four Star did not have its own workers’ compensation coverage.

Better was owned by Vincent Manzo and his son, Salvatore. ‘Each/ owned
‘a 50% share of Better, but Vincent ran the company. The Manzos were also
involved in at leest twe other empioyee leasing companies. Beacon Industrial .
Services was owned 49% by Salvatore, 25.5% by Vincent, and 25.5% by
Vincent’s wife, Rosaria.?2 A third company, Beacon Enterprises (Beacon), was
owned sol€ly by Salvatore, but Vincent served as its treasurer.' Rosaria held"
the office of president, but apparently, she t\olok no part in the operation of the’
company. The overlapping ownership and cloSe}y-connected"management of
these companies, coupled with their apparerlt aversion to accurate )

documentation, makes it difficult to parse with confidence the relationship of

each leasing company and.the trucking firms they served.

2 Beacon Industrial Services is not a party, and it has no s1gn1ﬁcant
1nvolvement in this case. ;



Better had no Kentucky clients when Four Star decided ‘to expand int;)
Kentucky. Betterv was not registered with the Kentucky Department of
Workers’ Claims and was not authorized to provide employee leasing services to
Kentucky employers. However, Beacon provided employee leasing services to a
trucking company in Louisville named Rush Trucking. Beacon ha.d a policy
with KEMI to satiéfy its obligation to provide workers’ compensation insurance
for the Rush Trucking workforce.

On January 31, 2008, Hoskins sustained a work-related injury. He
promptly informed Sean Green at Four Star of his injury and applied for
workers’ compensation benefits.

Hoskins’ injury and the subsequent filing of his workers’ compensation
claim exposed the questions of who was Hoskins’ true “employer” and how was
that employer covering its workers’ compensation liability. The UEF covered
the claim and reserved its right to be indemnified for those benefits. Four Star
had no workers’ compensation insurance because it relied upon Better to
provide th¢ coverage for Four Star’s workforce. Because Better was not
registered to do business in Kentucky and until Four Star’s expansion into
Kentucky had no Kentucky-based clients, Better had no workers’
compensation policy in place for Four Star’s Kentu;:ky employees, which
numbered from four to twelve persons including Hoskins. To provide the
: neceséary coverage, Better claims that it leased the Four Star workforce to its

kindred business, Beacon, thus securing the required coverage through



Beacon’s policy with KEMI.3 KEMI denied that its policy with Beacon included
any part of Four Star’s workforce. |
Through the teetimony of the Manzos and Charles Garavaglia,* the
consultant- and corporate representative for both Beacon and Better, Better
claimed that before Hoskins wa:s injufed, it had a written employee leasi;lg
contract By which Beacon “leelsed” Hoskins and assumed the obligation to
prpvidehis workers’ compensation coverage. .No copy of an actual \signed
contract was ever produced, but a blank form said to be identical to the one
used was put into evidence. No other doeuments or corporate records were
produced to establish when, ox if, -Beécon “legsed” Hoskins and acquired the
| responsibility for his workers’ compensation coverage.
KEMI’s audit records showed that at about ‘the same time as Four Star’s
. expansion into Kentucky, Beacon’s Kentucky pay;oll substantially ipcreased

; ffom $2,000,000.00 to $5,073,459.00. Correspondingly, Beacon’s premium for

KEMI’s policy increased from about $300,000.00 to $749,001.72. ‘Beacon

N

3 Although witnesses spoke in terms of Better “leasing” Hoskins to Beacon, and
Beacon, in turn “leasing” him to Four Star, it should be understood that, consistent
with Hoskins’ testimony, he was not physically moved from lessor to lessee; in the
relevant time frame, he was always part of Four Star’s workforce. What the witnesses .
mean by “leasing” him is that, through leasing company exchanges, the legal
responsibilities for his employment were transferred from one company to the other.

4 Garavaglia was well versed in employee leasing companies in the trucking
industry, having owned a number of such companies, including Better, which he sold
to Vincent Manzo several years prior to Hoskins’ injury. Garavaglia served as a
business consultant to the Manzos and others engaged in trucking company employee
leasing. Garavaglia was also convicted of mail fraud and conspiracy for his role in a
scheme to use his employee leasing firms to defraud workers’ compensation insurance
companies. See United States v. Garavaglia, 178 F.3d 1297 (6th Cir. 1999).



reported to KEMI that it had taken on “new clients” at a second Lquisville
address, the same Ralph Avenue terminal from which Four Star operated.

KEMI, however, presented evidence establiéhing that the calculation of
- the premium charged to Beacon never included any employeeé on Better’s
i;)ayroll and was not based upon claims experience derived from either Better or
Four Star. Accqrdihg to KEMI, the increasé in Beacon’s premium was based
eritirely upon Beacon’s pl;evibus ﬁnderestimation or underreporting of its
'payroll. KEMI had ndknowledge of a three-way employee leasing érrangement
between Four Star, Better, and Beaﬁon. |

KEMI dénied any workers’ compensation responsibility for the workers at
Four Sta/lr’s Rélph Aven'ufl; terminal subject to lease by Better. Moreover, KEMI
demonstrated that on thréé occasiéns Beacon had ‘cxpressly sought to include
Better as a named insured party under the KEMI-Beacon workers’
compensation policy, but eaci'l time KEMI refused. KEMI declined the request
because Better Wlas not authorized to do buéinéss in Kentucky, becaﬁse Better

’ <]

had no corporéte presence in Kentucky, and because KEMI had no information
upon which to base an accurate evaluétion of the risk involved in underwriting
}.3etter"s workers’ comi)ensation exposure and determining the( i)roper premium.
KRS 432.615(4) requires that when a workers’ compensation insul;er‘ (KEMI)
provides coverage to an employee leasing company (Beacon), “[t]he exposure
and experience of the lessee (Four Star) shall be used in determining ';he

\

premium for the policy and shall include coverage for all leased employees.”



From these ciféums'tances, the ALJ deduced that Better and Beécon
agreed to lease the Four Star workforce from Better to Béacon, thereby
tranéferring the efnployer responsibilities for HAoski.ns from Better to Beacon,
bringing Hoskins (and Four Star’s otherv\‘;vorkers) within the coverage afforded
by KEMI’s workers’ compensation policy. | |

The Board disagreed and reversed the ALJ’s findings. The Board
concluded that becau'sé “Hoskins’ testimony and éll the other evidence
_establish[ed] he was hired by Fqur Star in Louisville” and that he “had no
interaction with or kﬁowledge of Better Integrated” he could not be a leésed
employee of either Better or Be‘acovn. The Court of Appeals agreed. On
discretidnary review in Hoskins I, we agreed with the factual premises, but we
disagreed with the legal concluéion drawn ffom those facts. Hoskiné could
indeed be a leased employee dcspite his ignorance of that fact.

The Board. had also reversed the ALJ’s 'ﬁﬁding on other grounds. With
respect to KEMI’s premium, the Board found “no evidence to support” the ALJ’s
finding that Be.acon’s payroll increase of over $3 million was dué to the
addition of Four Star’s workforce at Ralph Avenue (which according to
Garavaglia was four to twelve workers) and n(; evidence to support” the finding
that KEMI collected an additional $449,000. 00 premlum to cover those
~ workers. The Board also concluded that no evidence was presented which
would reasonably éupport the'ﬁnding of any relationship between Hoskins and
Beacon giving rise to a workers’ compensation obligatiqn. On remand from

Hoskins I, the Court of Appeals affirmed those conclusions of the Board. .
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II. ANALYSIS
Pursuant to KRS 342.285, the ALJ in a workers’ compensation

pfoceeding is the finder of fact with exclusive authority. to judge ’Fhe weight,
_credibility, substénce, and inferences to be drawn from the evideﬁce. AK Steel ‘
Corp. v. Adkins, 253 S.W.3d 59, 64 (Ky. 2008)‘(citation omitted). “Where the
party with the burden of proof failsv to pr_levail before the ﬁndér of fact,: his
burden éh appeal is to'prove'that the evidence in i‘liS favor was so
overwhelming that it compelled a finding in his favor and that no‘feaso_nable
person would have failed to be persuaded by it.” Bullock v. Pgabody Coal Co.,
882 S.W.2d 676, 678 (Ky. 1994) (citatiéns omitted). - \ '

- It is acknowledged that KEMI had the burden of proof before the ALJ to
establish that Hoskins was nof covered by the workers’ compensation policy
issued by KEMI té Beacon. Having failed to persuade the'ALJ, KEMI bears the
burden set forth ébove. We conclude that it met that burden.

KEMI established without contradiction that it had e)ipre_ssly réjCCted
Beacon’s request to aad Better’s wox;kers’ compensation exposure to Beacon’s
policy. Neither Better nor Four Star is named as an insured entity' in Beacon'’s
i)oliéy. KEMI also demonstrated that the premium increase of $449,000.00 |
could not have been generated by the inclusion of Better’s payroll because: 1)
the increase was due to an earlier underestimation of Beacon’s payroll; and 2)
KEMI never got the information about.Better’s Four Star payroll ﬁpon which to

.calculate an added'pfemium. That was one of the reasons KEMI declined to

insure Better; it was not: giveﬁ the information needed to evaluate the risk and
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calculate the cost of underwriting Better’s exposure. Since KRS 432.615(4)
requires that t'he premium be based u;;on the “[tlhe exposure gnd experience of
the lessee (Four Star),” KEMI had a right to accurate information about the
trﬁe lease before agreeing to provide covefage. Beacon'’s failure to supply that
information justified KEMI’s refusal to add Better’s .em‘ployees v)vorking for Four
Star. | : Lo h

We can be virtually certain that Four Star’s workers were not included in
Beacoﬁ’s payroll for prei'nium assessmént purposes because it is undisputed
that Hoskins and Sea1;1' Green were ét all times paid by Better. Had they
a‘ctually been leased to Beacon at the time of the injury, then Beacon would -
havé been issuing their paychecké. No 'evid‘c:nce was presented that any Four
. Star worker wés ever paid by Beacon. These facts compel the conclusion that,
at the time of his injury, neither Hoskins nor the rest of Four Star’s workforcé
was leased to Béacon., Significantly, there was no written docﬁmentation in the
form of ¢mployee léasing contracts, assignments, payroll, or tax records to
prove otherwise.

The ALJ inferred that KEMI had actual knowledge that Beacon had
~ undertaken the workers’\compensation responsibility for Four Star’s workers at
the Ralph Avenue location‘ because that address was mentioned on Bgacon’s
2007 application to renew its workers’ compensation policy. The ALJ
éu_ggested that KEMI’s failure to investigate that location to see who was
working there ‘undermines-its denial. of coverage for Hoskins. We acknowledge

that KEMI could have investigated further, but it had no duty to do so,

~

\
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especially when Beacen could easily provide its employee information. In any
ev.ent, KEMTI’s failure to inquire about the address does not make it the de facto _
workers’ comﬁensation insurer for'ell the workers at the Ralph Ave.r'lue facility
where four different trucking companies operated.

Certainly, the testimony of Salvatore Ma.nzo“ and Charles Garavaglia
provides “éome” evidence to support the finding thét upon starting his job at.
Four Star, Hoskins became an employee of Better, who then ieased him to
Beacon. However, nothing supports that testimony, and all of the |
deeumentary evidence points in the opposite direction. We are well satisfied
thatvthe eviderlce in total compels a finding that Hoskins was not covered as a

Beacon employee subjeet to KEMI’s pelicy. No reasonable person. could fail to |
- be persuaded by it.

KEMI further corrtendé thet because nei;che,r Beacon nor Better had
‘complied with the registration requirements of KRS 342.615 and 803 KAR
'25:230; any obligation KEMI might otherwise harfe for Hoskins’ benefits is «“a

nullity.”> Because we affirm the Board and the Court of Appeals for the reason

stated above, we need not determine whether an employee leasing company’s

5 The cited registration laws require employee leasing companies doing business
in Kentucky to provide, among other things; their lessees’ corporate and assumed
names, contact information, federal employer identification numbers or Social Security
numbers and the company providing the workers’ compensation coverage for their-
lessees’ workers. The employee leasing company must also provide its own name and
corporate address, business locations within the state, its taxpayer or employer
identification number, the effective date of the workers compensation coverage, the
policy number, and the name of the issuer of the policy; and the termination of
coverage date.
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failure to C(;mply with Kentucky’s registration requirements renders an
otherwise valid policy unel;lforceable. We defer our ruling on that issue for a
more appropriate occasion. We note, howeyer, that Beacoﬁ’é and Better’s
failure to properly régister is a factor that uﬁdermines their claim and lends
credence to the belief expressed by the Board and echoed by the Court of

Appeals that their purported lease agreement was “nothing more than a sham

concocted to obtain workers’ compensation coverage for Hoskins’s injury.”

III. CONCLUSION

For the reason stated above, we affirm the opinion of the Court of

~ Appeals, affirming the decision of the Board in this matter. ) -

All sitting. All concur.
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