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I. BACKGROUND

..A Kenton County Grand Jury indicted Appellant, Eric Roark Rivera, on
seven charges: one count of incest, tﬁree counts of first-degree sodorpy (victim.
under twelve years of age), two counts of first-degree sexual abuse (victim
‘under._ twelve years of age), and one count of distribution of | obscene matter to a
rﬁinor. These charges arose from allegations tha£ Rﬁera had eﬁgaged in
mﬁlﬁple sex acts with two of his daﬁghtérs_, eight-year-old Janq and. six-year- -
~ old Suzie.! Rivera ultimately accéptéd a plea agr'eement, pleading guilty to

incest, sodbmy, and fsexua.l abuse. After entering his plea (but before the

1 We héve'changed the names of all minors in this Opinion to protect their
privacy. - -



sentenciﬁg hearing) Rivera att'gmpted fo Aﬁvi.thdraw it based on the alleged
deficient performance of his counsel. The trial court denied this motion and
sentenced Rivera to twenty-five years" imprisonment in accordance with the -
: piea‘ agreement.

ﬁiveré now appgéls'as a matter of right, Ky. Const. §110(2)(b), arguing
that his plea was not voluntarily, knowingly, and intellig’ently made and that
~ the trial court abﬁsed its discretion in dénying his motion to wifhdréw the plea.

Further facts will be developed below, as needed for our analysis.

1. _AN'ALYSIS |
Rivera asserts that the deficient performance of his'counsel in

investigating and relaying information caused ﬁme pressures and factual
misunderstandings Which rendered his plea involuntary. There_fore, Rivera
argues that the tfial court should have granted h_is motion to withdré.v_v fhe ‘
plea. |

| .'Ameer Mabjish représented Rivera during the period leading up-to his
plea. John Delany later acted as co-counsel and trial attorney fdr Rllizera. The
Commonwealth initially offered Rivefa a plea deal with a thirty-year sentence:
More than a year later, the Commonwealth had not revoked the offer, nor had
- Rivera accepted it. Atthat pbint, thé Commonwealth pﬁrpofts .-it made a vérbal
offer-of a twenty—ﬁve—year sentence to Mabjish. éivera testified that Mabjish
.wajted several days fo inform hvim of tﬁe twenty—ﬁve—year offer. Bsr the time -
Rivera knew about the new offer, it was oinlyisix days before his trial was slatéd

to begin—and only one day before the offer would expire.
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Rivera ultimétely accepted the plea. The trial court held a hearihg in
order to leave a record of whether Rivera had “é full uﬁders.tanding of what the .
plea connote[d] and of its consequence.” Boykin v; Alabama, 395 U.S. 238, 244
(1969). ]éoth Rivera’s attorneys, Mabjish and Deianéy, were present at the
Boykin hearing. ' The trial judge c_onducfed a thorough colloquy, making
" detailed and rép¢titious inquiries.into Rivera’s deéision to piead guilty and
probing Riﬁeré’s understanding of the cdnséquences of the plea.

During the colloquy, Rivera stated under oath that his plea was -fr_e.e and
yoluhtary. He affirmed that he ﬁnderstood the ‘pile‘a agreemént and its
consequences. Though he hesitated ip giving his éﬂswer’ (as discussed in -
greétei‘ detail belo‘v;'), Rivera stated that his attorneys had met with him for an
‘ adequgtg amount of time to discuss and explain thé plea and its ramiﬁcations.
Rivera confirmed his understanding of the sex offender regisfry and the
'rgquiféments of registering as a se)'c offender. He also stated that he
| unde;stood that, as a convicted felon, his rigi'lts would be restricted. He stated
he was not undér the influence of any drugs or medications which might'.
hérhper his ability to make the decision to accept the plea.

Rivera.d.id ha\;e two complaints during the c'olloquy.l First, when the
" court asked if he was satisfied with the performance of his_ attorneys, Rivera
hesitated slightly before answering in the afﬁﬁnétive. When.thel trial judge
" asked Rivera to explain the hésitation, Rivera stated that he was upset that he
had only rﬁet with his attorney once, and that he felt rushed having only had

twenty-four hours to consider the plea. - Rivera was referring to having only a
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single 4meeting. with his trial attorney, Delany. Hewever, Rivera confirmed that -
he had met w-itthabjish over the conrse of the case and had spoken to him on
the telenhone. Rivera affirmed his belief that Mabjish had given him sound -
~ and adeqnate advice as to his _chances-'at tﬁal, and that he believed Mabjish
had investigated his case sufﬁeiently. Rivera said, “It’s not so mueh that he
dtdn’t come see me, it’s just this last—minute offer.”
At this point, the trial judge asked the Cemrnonwealth if the deadline on |

the plea deal could be extended to give Rivera more time for consideration.
- The Commonwealth dechned as w1tnesses (including the minor v1ct1ms) would
be flying in from out of state if Rivera rejected the plea deal and instead went
to trial. The Commonwealth reasoned that prosecutors need time to prepare
. these witnesses for trial. - |

. After the Commonwealth deciined to ezttend the deadline, the trial jndge
then aske'd Rivera how he wished to proceed. Rivera answered, “I already .
. agreed te it, let’s move torward.” The judge asked Rivera if there was anything
his counsel had left unattended or if there was anything els'e Rivera needed
frotn the court hefore enteting hie plea. Rivera responded that he was entering
the plea of his own volition. Rivera indicated he took his attorneys’ word that
all relevant matters had been attended to-., and that' his attorneys had
discuesed everything relevant to his decision to nlead with him. Rivera
explained to the tr1al court that he beheved the plea agreement was the best

way to resolve this case, that he d1d not wish to face a jury trial, and that the



pétentia,l for a much harsher sgnfence was the motivating factor in his decision
to a@cept the ﬁlea. |

Rivera did not enter an Alford plea, though under North Carolina v.
Alfordz “An accused may yoluntarily, knowingly, and understandingly consent A
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to the imposition of a prison sentence even though he is unwilling to admit
participatAiorAl. in the crime, or ev;n if his gﬁilty plea contains a protestaﬁon of
innocence, when [the defenda/ﬁt] intelliécntly concludeé that his interests
require a gﬁilty p\lea and the record étrongly evidences gﬁilt.” 400 U.S. 25, 25-
26 (U;S. 1970). Rather, Rivera admitted the factual allegations underlying each

of the offenses to which he pléaded guilty.

'A. The Trial Court Did Not Commit Clear Error in Finding Rivera
Entered the Plea Voluntarily.

Two weeks after accepﬁng the' plea (but before sentencing), Rivera sent a
letter to the tﬁal court, seeking to revoke his guilty pleai. In the le.tter., Riv.era
st-atedAthat. he was not guilty of the gharges-to which he had previously |
ﬁlead_ed, and claiméd that his attorneys’ deficient pe,rfor’manée coerced him in-"to
accepting the plea agreement'involuntarily.' Rivera cIaiméd that his counsel
had “materially misrepresented key facts and testimony that was purported to
" be used.for' and against [Rivera] in [ﬁis] defense.” He also claimed that his
access to discovery materials 1'.1ad‘ been incomplete at the time of the plea.

The trial court held a hearing to consider Rivera’s motion to withdréw his
gu-iltsr- plea, én(.i-appoihted co'nﬂiét counsel to represent Rivera at the hearing.

Rivera asserted three main arguments as to why his plea should be set aside.
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First, Rivera objected to the t§venty—four—hour tir;léframc he had to consider the
final plea agreement. Second, Rivera cla_imed his a-ttomejs misrepresented two
key piéces of informaﬁon to him. ~Third, Rivera complained that Mabjish had
| only had two meetings with him over the course of the year he fepresented
Rivera. )
After the eVid'entiary hearing,y the trial court issuéd a written ordef |
denying Rivera’s request to withdraw his guilty plea. The trial court foﬁnd that
" Rivera “freely, knowingly, intelligently, and voluntarily entered a plea of guilty,” |

The Kentucky Rules of Criminal Procedure require a trial court accepting
a plea to determine “fhat thé ple_a is made Voluntarily with understanding of
the nature of the charge.” RCr.8.08. Furthermore, due process requires a trial
cburt to make an affirmative showing, on the_récord, that a guilty pléa is
| volvuntary and intélligent before it ﬁay be accepted. Boykin, 395 U.S. at 241-
42. “In‘ cases where the defendant disputés his or her voluntariness, a pfoper
exercise of this discretion requires trial courts to consider the totality of the
circumstances surrounding the guilty plea.” lBronk v. Commonu)ealth, 58
S.W.3d 482, 486-87 (Ky. 2001).

Though ruling on an RCr 8.10 motion to withdraw a plea is within the
sound discretion of the trial éourt, a defendant 1s entiﬂed to a héaring on such
a motion whenever it is alleged that the plea was entered involuntarily. - .
Rodriguez v. Commonwealth, 87 S.W.3d 8, 10 (Ky. 2002); Brdnk,_ 58 S.W.3d at

486; see also Brady v. United States, 397 U.S. 742, 749 (.1970).



In order to succeed on a motion to withdraw a plea under RCr 8. 10, “the
movant must allege with particularity specific facts which, if true, would render
" the plea involuntary.” Com;noniuealth v. Pridﬁam 394 S.W.3d 867, 874 (Ky.
2012) As the Supreme Court of the United States has held: |

A plea of guilty entered by one fully aware of the d1rect consequences.

including the actual value of any commitments made to him b}; the

court, prosecutor, or his own counsel, must stand unless induced by
threats (or promises to discontinue improper harassment),
misrepresentation (including unfulfilled or unfulfillable promises), or.
perhaps by promises that are by their nature improper as having no
proper relationship to the prosecutor’s business (e.g. bribes)

Brady 397 U.S. at 755. |

Therefore, in determining thther the t.rial court erred in dén‘ying
Rivera’s motion to revoke his plea, we musf first determine whether Rivera’s
- plea was voluntary. “If a guilty plea is found to have been entered
involunta'rily, considering t]."16 totality of the circumstances, a trial coﬁrt must
grant a deféndant’s motion-to withdra“.r the plea. This inquiry is inheren_tly
fact—sensitive, thus this _Court reviews such a détempinatibn for clear -'
error,»‘ i.e., whether fhe determination was supported by sﬁbstantial evidence.”
Edmonds v Comfnonwealth, 189 SW3d 558, 566 (Ky. 2006) (internal citatior_ié
omitted).

. The question of -voluntariness related to the alleged deﬁciency in counsel
requiréd the trial 'coufrt to determine if Rivera hé.d made a proper showing that
counsel’s assistance was ineffective 'in 'enabling Rivera to intelligently weigh his
legal alternatives in degiding to plead guilty. There are two .com'ponents to this

analysis:



. %(1) that counsel made errors so sérious_ that counsel’s
performance fell outside the wide range of professionally
competent assistance; and (2) that the deficient performance so
seriously affected the outcome of the plea process that, but for
the errors of counsel, there is a reasonable probability that the
defendant would not have pleaded gullty, but would have
insisted on gomg to trial.”

Bronk, 58 S.W.3d at 486-87 (quotmg Sparks v. Commonwealth., 721 S.W.2d
726, 727 (Ky. Ct. App. 1986)). -

In other words, the trial court’s inquiry into allegations of ineffective "
counsel requires the court to détermine whether counsel’s performance was
below professional standards and “caused the defendant to loSe what he

- otherwise would probably have won” and “whether counsel was so thoroughly
ineffective that defeat was snatched from the hands of probable victory.” Foley
v. Commonuwealth, 17 S.W.3d 878, 884 (Ky. 2000).

At the hearing on Rivera’s motion to withdraw his plea, Rivera’s
arguments of involuntéf'iness all boiled down to his dissatisfaction with his
couris_el in investigating and relaying information to him adequately and in a
timely manner. However, the trial court found Rivera’s arguments
unpersuasive. The court found that none of Rivera’s assertions, even if taken'
as true, acted to negate the voluntariness of his initial plea.

When the trial court examined Rivera’s first assertion (that his counsel
was ineffective because he failed to relay the plea offer to him in a timely
manner—leaving him with only twenty-four hours 'to,decide)', the trial court

reviewed the events going back to Rivera’s indictment. Rivera cénceded that

the Commonwealth had offeréd him a thirty—year deal more than a _year-before,f'
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and that he h-ad.dis'cussed that offer with Mabjish at that time. Given this
.Iﬁrio‘f 6ffer, th_e' Commonwealth §tated it thought twenty—four hours W'as enough
time f01" Rivera to consider a better offéf of twenty-five Yeérs.

- Here, Rivéfa was faced with a choice on fhe eve of trial. Oh one hand, he
‘could accept a slightly better offér (twerity—ﬁve years) than fhe thirty-year offer
he had been considering for more than a year. Under that offer, the
Commonwealth would 'dismis;s two counts of first-degree sodomy, one count of
ﬁrst—degrge sexual abuse, and one count of distribution of obscene matter to a
minor. In the alterﬁative, Rivera could g.o to trial on ‘éll:coﬁnts and chargés
| .and, if convicted, face sehtences of twenty—years.’ to life imprisonment on each
Class A felony. No doubt a choice between two harsh alterngtiveg isnot a
-pléasant choice. However, dissatisfaction wifh a_lternatives avaﬁlable_to a
defendant does hot render the depision ihvoluntary. RiVefa’s _frustratioh with
being Vpresentéd with éuc;h a decision was apparent at the Boykin hearing,
'_ilowever, the ‘cvhoice"was still Rivera’s to make.

- Before ﬁlaking his decision, Rivera conferred with his cou;;lsel for several

hours. He evgntually chose to accept thc plea agreement rather than face a

. jury trial and a pbtentially harsher sentence. In fact, at his Boykin hearing,
Rivera specifically stated that he did not Waﬁt tp face a jury trial because of the -
likelihood of a lengthier prison sentence. ‘Rivera made a choice between.
reasonable a,lte;'natives When he chose to accept the plea agreement.

- While it would have been preferable for Rivera’s attorney to have told hifn :

ébout the pleé offer earlier, we do not believe this deficiency rendered his plea
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involuntary. We hold that counsel was not “so thoroughly inéffective that
.defeat was snatched from the hands of pr‘obable-victory.” Foley, 17 S.W.3d at
884. | | |
Rivera’s second éssertion concerned two pieces of information h¢ felt his
counsel had féjied to share with him. Fifst, Rivera claimed to have discovered,-\
post-plea, that hié sister would have given_tesﬁinony at trial that differed from
what h()e was originally told. Second, he asserted there wére discrepancies
between the summary of Suzie’s interview with investigators and the; video of
her' interview.
First, Rivera argués that when he entered his plea, he‘beliei}ed hlS

sister’s testimony would be different than what he later disc.o.\'ler'ed it would
have been. As a frame of referéﬁce, we note that the_..alleged abuse was brought
to ﬁgflt when J ane.’s' grandmother asked thé eight-year-old to write a letter to
" Jesus about any probléms she was 'h_aving and place it in the Bible. In her
second letter, Jane alleged that her father had sexually abused her.-
Apparently, when ﬁivera accepted the plea deal, he believed his sister, Keily_
Moﬁnce, would testify that Jane’s gréncimother told MounCe' that Jane '
independently wrote the letter descﬁbing sexual abuse. Rivera claim'ed that he
later learned through a conversation with Mounce that she would have actually .
testified that Jane’s gfandmother told Mounce that she had assisted Jane in
- drafting the letter. Rivera ai'gued to-the trial court that his counsel was |
déﬁcient'in not discovering and informing him of Mounce’s actual intended

. testimony.
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During the hearing, Rivera’s conflict counsel ‘attempted to play an audio
rééordi_ng of himself speaking with Mounce on the telephone. The pros'ecutor.
objected té the tape as unauthenticated hearsay, and wondered .w'hy Mounce, a
local resident, had not appeared at the héaﬁng in person. The judge'sustained
the prosecutor’s objeétions, énd th‘e tape was not played into the record.
However, the court did allow Rivera‘to enter the tape by avowal.

Rivera does not argue sbeciﬁcally that this evidentiary ruling was in
errdr; but rather, £hat the triai court erred in its ultimate finding that Rivera’s
‘ pleé was voluntary. However, Rivera’s claim copcéming the voluntarineés of
hlS plea hinges in part on whether Rivera canvprove. his trial counsel failéd to |
properly ipvestigate"Jane"s note; This phong conversation is the evidence he
offered fo support that claim. ‘Therefore, we find it necessary to first determine ‘
Whefhér the trial court properly excluded the statefneht as hears',ay;

‘The statements at issue were not “made by the declaranf Whiie_ testifying
at the trial or hearing',"’ and they were “offered in evidence to prove the truth of
the matter asserted.” Therefore, the_ trial court was correct that the statements
were hearsay. Of course, “[h]eérs’ajr is not admiésible éxcept as provided by
[the Kentucky Rules of Evidence] or by rulés of the Supreme Court of .
Kentucky.” KRE 802. Here, Rivera’s sister was available to téstify (or at least
'he'makes ﬁo claim that she was not available for purposeé of the hearsay
rules). Thcréfore, there is no need for this Court to exémine the KRE 804
exceptions to the hearsay rule applicable to unavail:izlble witnesses. |

Furthermore, none of the KRE 803 exceptions apply in this case. We hold that
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the tﬁal court d1d not abuse its discréﬁon by ruling the -phone call
inadmissible. o
However, even if we were to hold that the trial court abused its discretion

in disallowing the hearsay testimony, the ultimate result would be the same.
This Court has reviewed the recofding, ,‘on which Mouﬁée is si)e'aking to’
Rivera’s conflict counsel. Thelfein, Mounce describes a phone conversation

" sometime in the fall of 2013 during which she learned for thel' first tir'rie that
: Jane’s grandmother had prompted Jane to write the‘ letter .ax‘ld'place it in the
Bible. |

~ In the recording, Mounce told Rivera’s conflict cbunsel that prior to the
‘ 2013 Iphone conversation, she believed the letter had “just been found by a -
';eaéhe_r or something.” However, duﬁng the 2013 cail (Whiéh she described as
bging a speaker—phéne conversation) Mounce said she heard Jane’s
grandrﬁother say that it was her idea for Jane to wite thé letter to Jesus.
Mounce clarified fhat this isiwhat she meant when éhe indicated that Jane’s
grandmother' “helped” her with the letter containing allegations of sexual-
abuse. Mounce went on to state that her memory of the conversétidn was
quite vague, but she did afﬁrmv that she had the impression that Jane’s
grandmofher was present when Jane drafted the letter. Mounce offered very
few specific facts in support of her general impressions.
" The second piece of inforrhation Rivera asserts He did not possess when

he entered his plea regards a sfatement given by Rivera’s ydunger daughtér

Suzie. Though Rivera was provided with a summary of Suzie’s statement, he
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'_ .claims that he was unaware that a video of her stafemenf existed until after
entering hfs plea. Ti'10ugh the éur_nmary and the video are substantially
similar, the summéry did not contain_ a particular statement by Suzie that ié on
the video. Spéciﬁcally, when asked where Rivera’s clothes were while the
alleged abuse was taking 'p_lacev, Suzie replied “upstairs.” Rivera asserts that
the apartmént at issue has no upstairs, and therefore, this inconsistency could
be u_se(i for impéachmen’c purposés against the a_lleged victim. Rivera asserted
that he did not have access to these discovery materials when he pleaded
guilty. | |

| The factual discrepancies tha;: Rivera asserts if his case are speculative

- and cdllateral to the overall outcome of a potential trial. Rivera has r'10t‘ made a
showihg before any court of hov? these discrepancies would materially alter or
negate the charges against him. Given the nature of these discrepancies it
‘cannot be said that Rivera’s counsel was so de.ﬁciént that it “caused the
defendant to lose what he 6therwise would probably have won.” Foley,- 17
S.W.3d at 884.

Finally, Rivera claims his counsel was ineffective due to the limited
nature of t_'heir‘ meetings. This issue was also addressed in the hearing; ‘Rivera
asserted a general dissatisfaction with Mabjish, who he claimed only visited
him twice and had one telephone convéfsation with him.- The prosecuto.r
pointed out that Mabjiéh was on record at the Boykin hearing as saying that he
had conducted all reasonable preparations for trial. Rivera had affirmed the

voluntary and intelligent nature of his plea in the Boykin hearing. He
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expressed his satisfaction with his counsel, and affirmed that the terms of the
plea, and the ramifications of acceptance, had been discussed with him at
length. Rivera af_ﬁrmed.that he understood the_~ charges against him, and the’
legal alternatives available to him at the time. Taking ail of this into a_ccount,
the trial court found that Rivera’s plea izvas voluntary. |

Again, we examine a trial court’s findings of fact for clea’r error. A finding
of fact is clearly erroneous only if it is manifestly.against the great weight of the
evidence. Frances v..Frarfzces, 266 S:W.3d 754 (Ky. 2008). We acknowledge
that “the \ialidity of a guilty plea is determined not by reference to some magic -
incantation recited at the time it is taken but from the totality of the |
circumstances surrounding it.” Kotas v. Commonwealth, 565 S.W.2d 445, ‘447
'(Ky.' 1978). For this reason,.'we turn to the legal situation in which Rivera
found himself when. he chose to enter his plea;_ |

Rivera was facing a jury trial the next week in’ which he was accused of
- sexually abus1ng his two young daughters The Commonwealth s witnesses
included Rivera’s ex—vwfe and two minor daughters His daughters were
expected to testify in open court about numerous 1nstances of incest, sodomy,
and sexual abuse perpetrated upon them by their father Rivera was in a good
position to know what testimony these w1tnesses were likely to give, and to
speculate as to the likely effect this testimony would have on a jury verdict. As
the Supreme Court of the United States has opined:

Often the decision to plead guilty is heavily influenced by the

defendant’s appraisal of the prosecution s case against him and by

the apparent likelihood of securing leniency should a guilty plea be
offered and accepted. Considerations like these frequently present

14



imponderable qUestions for which there are no certain answers;
judgments may be made that in the light of later events seem
improvident, although they were perfectly sensible at the time. The
rule that a plea must be intelligently made to be valid does not
require that a plea be vulnerable to later attack if the defendant
did not correctly assess every relevant factor entering into his
decision. A defendant.is not entitled to withdraw his plea merely
because he discovers long after the plea has been accepted that his -
" calculus misapprehended the quality of the State’s case.
Brady, 397 U.S. at 756-57 . , ‘ : A
'Given the weight of the evidence, and the trial court’s superior position
from which to weigh that evidence, we hold the trial court did not commiit clear
error when it ruled that the Appellant entered his plea “freely, knowingly,
intelligently, and voluntarily.”

B. The Trial Court did not abuse its discretion in denying Rivera’s
motion to withdraw his guilty plea. :

“Af‘ggr finding that Appellant’s _piea waé voluntary, a‘trial' court’s denial of
a_defendant’s motién to withdraw a guilty pléa is reviewed
for abuse of discrétion.” Edﬁondé, 189 S.W.Sd at 570 (citing .Rodriguez,'87 :
S.WSd at 10). “The ;cest for abuse of discretion is whether the trial judgé’s
decision was a}rbitrary, unreasonable, unfaﬁr, or unsupported by souhd legal
principles.” Commonwéaltl;i v. English, 993 S.W.2d 941, 945 (Ky. 1999).

in this case, the trial court held an evidéntiary hearing during which.
Rivera had an opporturﬁty to relay all relevant inforrpation to the court
reéarding his motionl to withdraw his plea. After careful consideration of the
' totality..o'f the circumstances surrounding the guilty plea, the court was
satisfied that the “Defendant freely, khowinglj, intelligently, and voluntarily |
énfered a pléa of guilty.” There are no valid groundé to assert 'that the trial
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court’s “decision was arbitrary, unreasonable, unfa1r of unsupported by sound
legal pr1nc1p1es Englzsh,«993 S.W.2d at 945. Therefore, the trial court did not
abuse its dlscret1on in denylng Rlvera s motion to withdraw his plea. The court

was operating within its sound legal dlscretlon when it made the deterrmnatlon

that 'Rivera’s guilty plea was in fact voluntary, anc_l, as such, binding on Rivera.

» III. CONCLUSION

For the foregoing reasons, we affirm Rivera’s convictions and
corresponding sentences.

'A1L§itting. All concur.
' COUNSEL FOR APPELLANT:
Robert Chung-Hua Yang
_ ‘Assistant Public Advocate
Appellate Division-

COUNSEL FOR APPELLEE:

Andy Beshear
Attorney General Of Kentucky

Thomas Allen Van De Rostyne |
. Assisstant Attorney General

16



