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AFFIRMING

On the afterﬁoon of April' 27; 2011, iﬁ Louisville, Kéntucky, Tanner
. Browning was spending time with friends in his apartment. Around the time

' Tann(_er-’s guests Were'dei)arting,-Appellant, Jérrod Michael Weiss, who lived in
the same apartmént con'lplex', parked his vehicle in front of Tanner’s
apartmehf. At thét time, Appellént displayed his new stereo .sy'stem for Tanner
and his friends. Ever;tually, Tanner’s friends-left, while Tanner and Appellant
remained together in the parking lot. What occurred thereafter is unknown.
However, later that evening, Isaa;: Clark, a neighbor and friend of Tanner’s,
ob.vserved Tanner’s patio door ajar. Clark grew concerned and decided to enter
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' the apartment to check on Tanner. Clark discovered Tanner’s lifeless body
lying inside his apartment ‘bedroom. Tanner died from a fatal gunshot wound.

The Saint Matthews Police Depértment quickly fécused on Appellant as
the culprit. Countleés witnesses confirmed thathAppellant.Was tﬁe last
" individual seen with Tanner. Police also uncovered that Appellant had
piuchased a stolen gun from Tahner’s roommate. Yet, law enforcement had |
virtually no physical evidence tying Appellant to the crime, so no arrest was
made for several years. Eventually, Appellant’s wife; Lavonna Blount, her |
brother, Gerald Blount, and her sisfer-in—law, Ashley Blount,' caine forward and
told detective4s that Appellant had confessed to murdéering Tanner. All three
Witnesses lfndicated that Tanner owed Apf)ellant .rnoﬁ'ey for'marijuana and that
Appellant went to Ténnef’s to retrieve the money. When Tanner 'éould not
produce the mo'ney; Appellant closed his eyes and shot Tanner. Appellant' then
returned to his apartment where he cut up his pants and attempted to flush
the cuttings down the toilet. Appellant also disposed 'c")f the gun.

On September 15, 2015', a Jefferson County Grand Jury indicted
Appellant for one coﬁnt each of murder and tampering witﬁ physical evi_dence.
A two-week trial commenced on January 4, 2016, during which thirty-seven
witnesses testified. Ultimately, the Jeffersor\l Circuit Court Jury found
Appellant guilty on both charges, in addition to being\a persistent felon’y
offender in the second degree. The trial court sentenced Appellant in

conformity with the jury’s recommended Sentence of thirty years’
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.imprisonment. Appellant now appe.als his conviction and sentenée as a matfe;‘
of right pursuént t(; § 110(2)(b) of the Kentucky Constitution.
Davis’ Teétimony
Appgllant’s first assignment of error concerns the testimony of Donovan
Davis. Prior testimony revealed that. John Devereaux burglarized Davis’ vehicle
and recovered a .45 Giock. D_evere;aux then sold fhe stolenr gun to Appell'lant.
The Commonwealth theorized that the stdleyn' .45 Glock was the murder
weapon. However; the 'stolen Glock was never recovered. Thusly, évidence was
presented during the trial that both supported and contradi(;,ted' the
' CoAmmonweélth.’s murder weapon theory. In support, evidence showed that the
' bullets loaded into the stolen gun were the'-sa:rl;le type recovered from the crir}'le
scene. More specifically, Davis testified that he had loéded Remington Gblden
‘ Saber, 185-grain, holl‘ow—pqint bullets ‘iﬁto the gun prior to its théft. KSP
ballistics ekpert, Leah Collier, testified that a Remington hollow-point bullet
and casing were reqovered from the crime scéhe. | |
‘The Commonwealth’s murder weapo‘n theory, however, had a signiﬁcanf
flaw. According to Dévis', ‘the Glock manufacturer had shipped him the gun
along with twé shell casing‘s that were test ﬁr_e'ci at the poiﬁt of assembly.
| Essentially, the Glock Imanufac'turer i)rovides the buyer- with two casings fired
" from the purchased gun.. Davis provided law enforcement with the test-fired
casings in order for tﬁem to bé compared to the shell casing recovered from the
crime scene. Ms. Collier was uﬁabie to mgke a conclusive match between the

test-fired casings and the one recovered from Tanner’s apairtmcnt. Two
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independent ballistics experfs also testified that fhe test—ﬁred casings did not
match the caeing found at .the‘ scene.

'The Commonwealth attempted to .rlecencile.'tne inconsistencies in its
theory by disclosing to the jury an off—the—record_;emark made by one expert,
Kelly Fite. He stated that Glock rnanufactul_'ers are notorious for not properly
matching the test-fired easings With the correct gun. In other words, the test-
fired casings that Davis provided may have been fired from a different Glock,
not the actual Glock he purchased. This would explain why experts- eOnld not
match the test—ﬁr_ed casings with the murder weapon. “

With this informdtion in mind, we turn to Appellant’s first al;gurnent
regarding Davis’ tesfimony. Appellant takes aim at the trial court’s allowance
~of .DaVi.s’ statementrs" that Appellant claims were improperly presented to the
jury as exnei‘t opinione. More pfeciSely, Davis testified dqaf the .45 Remington
hollow-point bullets he loaded into the Glock prior .to its tﬁeft were rare
' ‘afnmunition. not eésily‘ accessible to the public. When b_rompted by the
Cemmonwealth ‘to discuss the ammunition’s availabiiity, Appellant objected on
fhe gfounds that the answer would be inadmissible expert testifnony from a lay
Witness. The trial court overruled Appellant’s objection, explaining that Davis’
testimony Was factual and nof an exper'e opinion. The Commonweelth
continued i.ts questioning ny aeking Davis, in his personali experie_nce
purchasing 'ammunition-, how many types of .45 caliber amrnnnition and bullet
Weightslwere available to vpurchase and which type of bulle‘"c was the most |

common. Davisanswers demonstrated that in his extensive. history of

-
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purchasing ammuhitioﬁ, the bullets hé héd loaded into his gun prior fo its
‘theft weli'e‘ the least comrﬁon forms of ammunition fof his Aparticular".45 Glock.

- 'In order to determine the admissibility of Davis’ testimony, we look to
Kentucky Rules of Evidence (“KRE?) 70‘1. :Thi's rule ﬁmits opinion testimony by
a lay witness to tha"c which is, inter alia, “[r]ationally based on fh_e perception of
. Athe witness . . . [and] [n]ot based on sciehtiﬁc, technical, or other specialized
knowledge within the scope of Rﬁle [KRE] 702.” This is not to say that lay
witnesses can never ﬁrovide testimony on a subject that is technical in nature,
so long as their opinions are based on sufficient life experiencés. Mondie v.
| Commonwealth, 158 S.W.3d 203, 212 (Ky. 2005) (“The degree to which a
witness may give an opinion, df coursg, is predicated in pért upon Wﬁether and
‘the extent to which the witness has sﬁfﬁcient life experiences that would
permit making a judgment as to the matter involved.”). In the case before us,
Davis had cqrresponding life experience buying and utilizing ammunition. His
festimony indicated that he was a ﬁrgarms instfuctor whb had purchased guns

N - S

and ammunifcion since his teenage years. Furthermore, his testimony was
focused entirely on his personal 'ekperience buying‘ammun.itipn for his own
gun. See Hunt v. Commonuwealth, 304 S.W.3d 15 (Ky. 2009). Accordingly, we
cannot‘ﬁﬁd that thé- trial court abused its discretion, as Davis’ testimony was
not based on scienﬁﬁc, techrﬁcal, or specialized khowledge, rathef his own
personal experiences.

Appellant also argues that Davis’ testimony was inadmissible pursuant

to KRE 403. At the close of the Commonwealth’s case-in-chief, Appellant
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moved for a mistrial on ‘the grounds that Davis’ testimony regarding the stolen
Glock and test casings was more prejudicial than probetive. The crux of
Appellant’s argument to the trial court was that there was no. connection
between Davis’ stolen gun and the murder weapon. Consequently, Davis’
testimony eoncerning the Glock warranted a new trial;

KRE 403 requires a trial court to exclude evidence when its probative
value is substantially outweighed by the danger of undne prejudiee. To begin
our analysis, we find that Davis’ test;imony- had substantial pronative worth.
While the Commonwealth was unable to pI;'O'\IC an exaet match of the teét—ﬁred
casings and the crime scene casing, it provided snfﬁeient proof connecting
" Davis’ stolen gun to the crime. For instance, Appellant h-ad‘purchaSed Davis’

' stolen gun from Deveraux, and the bullet_ and casing found at the crirne scene-
- was the same type of_~bullet Davis had loaded into his gun prior to its theft. In
addition, Davis’ testimony regarding the stolen Glockl did net ceuse Appellant
‘to suffer undne prejudice. This Court dis_cussed.the meaning of undue or
unfair prejudice in Ten Broeck Dupont, Inc. v. Brooks, 283 S.W.3d 705, 7 16 (Ky.
2009), wherein we stated the following: |

| _ Evidence is unfairly prejudicial only if . . . it appeals to the jury’'s

sympathies, arouses its sense of horror, provokes its instinct to

punish, or otherwise may cause a jury to base its decision on

something other than the 'established propositions in the case.

(internal quotations and citations omitted). We do not believe Davis’ testimony
led the jury to decide fhe Inerits of the case on anytning other than the’ |
evidence presented. : Aceordingly, we cennet say that the trial court abused i'ts '

“discretion in allowing Davis’ testimony.
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_ Fite’s Off-the-recqrd VStatement

We r_10v§ turﬁ back to the off-the-record statements made by Kelly I*:ite.
Appeilant claims such statements constituted 'irfladmiss-ible hearsay. We agree.

 After KSP ballistics testing was ur}la;ble to métch the crime scene casing |
with the test-fired casings, théy \lzvere sent to Fite, a Georgia based ballistics
expert.- Fite submitted a one-page report cOnﬁrming that the casing from the
crime scene was not fired f1"0rr_1 the same firearm that shot the casings from the
fest.weapon—the stolen Gl_ock. Fite was not subpoenaed to.' testify at trial.
Instead, his report was introduced without objection to the jury through |
~ Detective Napier’s testimony. During his testimqr;y, the Commonwealth asked
_Detective Napier whether Fite had expressed any concerns that the test-fired
casings were éctually fired from a differént Glock than. the one shipped to
Davis. Detective Napier revealed that he had “an off—the—fecord” conversation
with Fite, duriﬁg which Fite stated that the Glock manufacturers often fail to
provide tﬁe:éorregt test-fired casings. Since that sfatement By Fité ‘was not in
the written report, Appellant objected to. Fite’s off-the-record statements on the
grounds of hearsay. The trial court overruled the objection without specifying A
its reasoning.

Without doubt, Detective Napier’s statements recounting his off—th¢—
record conversation with Fite constituted hearSay within rﬁeaning of KiQE 801,
| “and qualified for no exceptibn.‘ More imi)ortantly, and as the Commonwealth .
concedes, allowing De’Fective Napier to recount the off-the-record conversation

violated Appellant’s right to confrontation under the Sixth Amendment to the |
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United States Constitution and Section 11 of our Kentucky Constitution. See

| Crawford v. Washihgton, ‘541 U.S. ;36 (2004) (U.S. Supreme Court declared that
out-of-court testimonial statements where the declarant i-s unavailable are
'catggoricglly barred frofn admission under the Constitution unless the
defendant had a prior opportun‘ity to cfoss—exa;nine thé_ withess). Our focus,
then, is‘.whether this constitutional violation Waé harmiess beyond a: |
reasonable doubt. Whittle v. Cofnmonwealth, 352 S.W.3d 898, 905-06 (Ky.
201 1). (citing Chapman v. California, 386 U.S. 18, 22, 24 (1967)). Accordingly,
“the Court must determine “whether the improper evidence was of a weight, was.
of a striking e.nougl'; nature, or i:)layed 'g prominent enough role in the
Commonwealth's case to raise a reasonable possibility that it contribufed to
the conviction.” Staples v. Commonwealth, 454 S.W.3d 803, 827 (Ky. 2014)..

In reviewing the evidence as a whole, we believe there was substantial

proof of Appellént’s guilt presented to the jury. Numerous witnesses teét_iﬁed

A that Aﬁpellant was the last indiyidual with Tanner, as close as thirty minutes
preceding: his death. Three witnesses testified that Appéllant confessed to
mUrdering Tanner. All three witnesses’ accounts of Appellant’s confessions
were cprroborated by othér evidence.. This included the fact ;chat Tanner owed
Appellant money for drugs, Appellant had a loaded gun, and Appellant tried to | .
flush his cut-up pants down the toilet—the latter corroborated by fhe property
manager having to fix the plumbing. Moreover, Deteptive Napier’s statément‘

- concerning the ofothefrecord conversation was brief and added little insigh;c

into whether the casings were fired from the same gun. We believe most logical
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jurors would have considered the possibility that'the Glock rf;anufacturer '
mismatched the t;est—ﬁred casings with th¢ purchased gun, .eve‘n absent Fite’s |
statement: Thefefore; absent Detective Napier’s inadmissible statements, our
evaluation of the remaining evidence reveals, beyond a réasonable_ doubt, thaf
a conviction would have ensued.
Detective Ball’s Testihwny

Appellant complaihs that the trial court committed reversible error when
it allowed Detective Ball, the lead investigator, to express inadmissible opinion
testimony and hearsay, in violation of KRE 701. Appellant takes aim at the
Commonwealth’s questioniﬁg which induced Detective Ball to iﬁform the jury
that Appellant was the exclusiv.e suspect in his investigation. As his testimony
unfolded, the Commonwgalth asked Detective Ball if he told Appellant, “I ,think
you’re my shooter.” When Detectiye Bail answered in the afﬁrmative, the
Commonwealth -inquiréd as to hié'reasoning. As Detective Ball recounted, he
interviewed a bevy of vﬁtnesses which revealed no‘additional suspects.
Appellant dbjected to the testimony dn the grounds that Detective Ball Was
providing improper opinioﬁ tés_timony that Appeliant was guilw of murder.
Morec;ver, Appellant claimed that Officer Ball’s conclusion was based on the
‘hearsay statements of his investigative -’witnesses.

First, tﬁe Court finds no error in the trial court’s mling that Detective |
Ball’s testimony was proper lay testimony. Detective Ball did not recount any
specific con\.lersations or. statefneﬁts made (iuring the inte-I'vieWs; He merely

made a broad statement concerning the investigation in order to explain why
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he told Appellant; “I think you’fe my shooter.” .‘Th.e thoroughness of any
criminal inveétigati_on is always at issue and his comments simply showed that
his investigation did not yield additional suspects. Accordingly, we find that
Detective Ball’s stafemenfcs were rationally bas‘ed»on his own peréeptions from
the investigation, andl were helpful in clarifying the process and scope of the
investigation.

While tﬁis Court does not believe Detective Ball’s testimény was
inadmissible by virtue of K.RE.701, we do find that his testimony amounted to
inadmissible hearsay. As defined in KRE 801(c), hearsay is an out-of-court
statement “offered in evidenée to prove the truth of the mafter asserted.” The
Commonwealth believes Dete?:tive Ball’s téstimony does not constitute hearsay
since he did not recount sf;eciﬁc, out-of-court witness’s stgtements. Hdweirer,
by explaining that none of ti'le interviewees disclosed additional suspects,
Detective Ball was providing a summary of the out—Qf—court inteﬁiews. As we
explained in Dickersoﬁ v. Commonwealth, 485 S.W.Sd 310, 325 (Ky. 2016),
“Im]erely summarizing hearsay statefneﬁts does not change their hearsay
character.” Additionally, Detective Ball’s summation of the out-of-court o
interviews was certainly provicied_ to prove the tr.uth of th§: matter asserted—
that Appellant was the sole suspect. Further suppoft fo’r:our holding is found
in Sanborn v. Commonwealth; 754 S.W.2d 534, 542. (Ky. 1988), wherein‘ the
Court determined that a police ofﬁcer’ls ;:oﬁclusion that “he did nof obtain any
information from the people whom he interviewéd verifying the appellant's

alibi” was inadmissible hearsay. Nonetheless, and as is provided in the
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proceeding discussion, we find the error harmless, as the declarants of the
hearsay statements all téstiﬁed to those a.c;ou'ntS during the trial.

Now that we have addressed the trial court’s improper admissi‘oﬁ of the
hearsay statements, we turn to lAppellant.’s cons_titutional claim. Detective
Ball’s inference that the numerous interviews he conducted failed to point to
anyone othef than Appellant as the culprit placed Appellant’s constitut\ional
right to corifrontation at issue. Whether Officer Ball’é test_imony' sﬁmmarizing
his interviews violated Appellant’s confrontation rights turns on thrée
questions: (1) Were the _out—of—court statements testimonial? (2) Were the
declfarantsiunavailable to testify? (3) Did Appellant have an opportuhity to.
_cross—e)‘(amine the declar_ants? Di'ckersbn, 485 S.W.3d at 327.

As to the first question, we can easily conclude that the out-of-court
statements were testimoniél. They were given to Detective Ball during the
course of an investigation regarding past events relevant to a subsc;quént

: criminal- prosecution. Sée Crawf_ord,'54.1 U.S. at 68. waever, Appellant’s
constitutional claim fails the second and third questiohs, as twenty pblice_
interviewees testified during Appellant’s trial. Indeed, the intefviewees who
Detective Ball referred to in his hearlsay conclusion, testified during the. trial
and were subject to vigorous qross—examination. ThUSly, we cannot opine that ‘
Appellant’s right to confront those witnesses was yiolated. See Dickerson, 485
S.w.3d 3 101(holding that aefendant’s confrontation rights were not violated
‘when detective summarized witness interviews because four of the interviewec.:s'

testified and were subject to croSs—éxamination at triai).
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Appellant’s ﬁfth'assilgnrtnent of error also regards Detective Ball’s
| testimony. Appellént complains of Detective Ball’s 'recitati.on of a transcript in
“which Detective Hun%c interviewed Appéllant. During the interview, IA)etective.
Hunt makes several comrﬁenté to Appellant that his ability to make speéiﬁc
 findings during the investigation was “a G/od thing.” In essence, Appellant is
-éomplaining that Hﬁnt is implying that his investigation leading to Appellant
was divinely guided. Appellant objected to the transcript being 'read to the jury
and motioned the Court to redéct Detective Hunf’s references to God. The trial
court overrﬁled.Appellant’s objection and allowed Df.:te’ctive‘Bailll to read the
unredac’;ed transcripf. |
Appellant cites Brown v.‘ Commonuwealth, 983 S.W.2d 513 (Ky. 1999), to
support his contention that Detective Hunt’s references to God amounteci to
imﬁermissible bolstering of the detective’s credibility. We disagree and belieye
Brown is distinguishéble. .in Broivn, the Cburt found error in fhe trial court’s.
allowance of ;':1 witness to testify_i&hilé holding a Bible. Id. at 515. In that case, -
‘we held that allowing the witness to testify to his éssertions while holding a
. Bible carried a likelihood of prejudice to Appellant’s version of events.
'I;his case ié not 'comparable. Detective Hunt’s claims that his
inv’estigatory findings were “a God thing” does not bolster his credibility to
' Appellant’s detriment. His testimony regarding “a God thing” referenced two
specific findings pf his investig;tion. One, that Appellant cut up ‘tj:le pair of
Khaki pants he was Wéaring on the night of the shooting and attempted to

flush them down the toilet. Appellant’s cut-up pants were discovered by. virtue
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of his toilet being clogged. In viewing Detective Hﬁnt’s stafements, he v&as
alluding to the fact that those pieees of Appellant’s panté were recovered by the
uﬁusual event of ‘the toilet being clogged to such a degree that apartment
‘maintenance had to rectify the problem. Regafdless of Detective Hunt’s
inference, there was no dispute that Appellant?s pant cuttin_gs were discovered
'upon.the clogging of his,. toilet. |
_/ Second, D.etecfive Hunt referred to it being “a God thiﬁg’_’ in his ability to
ﬁot only discover that Appellant had purehased a stolen‘gun, but that the shell
casing found at the' crime scene .wa_s cdnsisten;c with é bullet fired from the |
stolen gun. This féct teo was not a source of contention during the trial.
Consequently, \&hethef such an act was “a God thing” had no prejudicial effect
on Appellant’s defense. We ﬁnd Nno error. B
F‘urtherm/ore, Detective Hi.mé’s references to God did not rise to the level
of improperly interjecting religion into the eourt pfoceedings. See Soto’ v
Commonwealth, 139 S.W.3d 827, 874} (Ky. 2004) (prosecutor’s reference to the
jury’s “prayerful»delibefations” was not error)é see Eldred v. Cemmonwealth,
- 906 S.W.2d 694, 707 (Ky 1994) overruled on other grounds by Commonwealth
“v. Barroso,122 S.W.3d 554, 563-64 (Ky. 2003) (Commonwealth's b1bhcal
" references, and‘statemerit that decedent was killed as “God intended him to

be,” did not amount to error). -
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404(b) Evidence
Aﬁpellént’s next argument is that the trial court impermissibly allowed
bad character evidence dufing the trial, in violation of KRE 404(b). Appellant
directs the .Court to the testimony of two witnesses. |
We will ﬁrst'add;ess the:teistimony of Connor Luvisi, a friend of
Tanner’s. According to Luvisi, he spoke with Tanner shortly before his death
“on his c;;ell phone. Tanner explained that he was sitting af his apartment with
Appellant. The Com'monvs'real’.ch then commenced with the following line of
: qﬁéstioning:
Commonwealth: Were you in debt to [Appellant] at that point?
Luvisi: Yes, for about $46O dollars. | |

Commonwealth: After talking td Tanner, do you remember callingv
[Appellant]? ‘

‘Luvisi: Yeah. I immediately called him. I was afraid I was going to get

beat up, or jumped, or something because I owed him money as well.
And, Tanner said that he was there with him and I was headed that way.

\ ‘
~ Appellant immediately objected to Lﬁvisi’s testimony on the grounds that
~ Tanner’s statement that Appellant was at his apartment was hearsay. The trial
court sustained Appellanf’s objection, éftér which Appellant moved for a
mistrial. The trial court deﬁied Appellant’s motion and n6 admoﬁifion wasi .
r.equested‘. Now, on appegl, Appellant argues for the first time that the above

. testimony constituted bad chéracter evidence in violation of KREb404(b.). Per

his brief, Appellant seems to argue that Luvisi’s testimony demohstrated that

Appellant was a violent man that would physically harm him over the debt.
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~
- Since this argument was not preserved for the trial court, we will conduct a

palpable error review pursuant to RCr 10.26.

The invocation of KRE 404(b), as aniexclusionary rule, is contingeﬁt ~on
the Common;;vealth gffering into evidence 'probf of an acfual crime, wrong, or
~act. Here, Luvisi merely testified that he was afraid he was going ;co be i’larmed
by Appellant over the debt. Hé did not substantiate his claim with fflnything .
other than his pefsonal belief. The Commonwealth dia not ask further
“questions on the matter, nor did it offer any pr(;of fﬁat'Appéllant had
threatened Luvisi. Since Luvisi’s fear of being harmed by Appellanf does not |
constitute evidence of a crime, wrong, or act, Appellant has failed to
demonstrate that he has suffered a manifest injustice requifing reversal of his
convictions. by virtue of KRE 404(b). |

Appellant als;) complains that impefmissible 404(b)‘~ev_idence was elicited
, dufing Lavonna Blount’s testimony. On cross—examination, Appeliant began
questioning Lavonna about her seemi"ngiy long criminal history. At éne point,
Lavonﬁa explained that her- conviction of complicity to burglary in the third
degree Wag obtained “with [Appéllant].” Appellant objected on KRE 404(b)
grounds and once again méved for a mistrial. The trial court sustainéd

Appellant’s objecﬁon, but denied his rﬁoﬁon. Appellant did not request an
, admonifion. .. | | |

Trial courts have wide discfetion when detérmining_whether to grant or

deny a motion for a mistrial. Shabazz v. Commbnwéalth, 153 S.W.3d 806, 810

(Ky. 2005). Considering that a mistrial is an extreme remedy, it should be
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resorted to only when there is “a manifest necessity for such an action .
‘Bray v. Commonwealth 68 S.W.3d 375, 383 (Ky. 2002) (quoting Skaggs v.
Commonwealth, 694 S.W. 2d 672, 678 (Ky. 1985))

While it was error for Lavonna to disclose Appellant’s prior crime, not all
references to prior bad acts are prejudicial enough to warrant a mistrial. See
Turner v. Commonwealth, 153 S.W.3d '823, 829-30 (Ky. 2005), overruled ort_
other grounds by Padgett v. Commonweqlth, 312 S.W.éd 336, 345 (Ky. 2010).
Indeed, mistrials are generally unnecessary when the prejudicial effect of a
prior'_ bad act can be obviated through 'the use of an admonition. Jacobsen v.
Commonwealth; 376 S.W.3d 600, 609-10 (Ky. 2012). Here, Lavonna"s
statement disclosed thart Appellant participated in third-degree burglary. AThe
information was part of cross—examlnatlon by Appellant, not from evidence
solicite(l by' the Commonwealth. While this prior charge was unrelated to the
prosecution at hand, lt was minor compared to the murder charges Appellant
was facing. In light of the totality of the evidence presented.to the jury, the |
“effect of the inadmissible evidence wias] [not] devastating” to Appellant.

- Johnson v. -Commonulealth, .105 S.W.3d 430, 441 (Ky; -2003). Accordingly, we
find no error in the trial court’s denial of Appellant’s motion for a mistrial.
Prosecutorzal Mzsconduct |

Next Appellant argues 'that he was den1ed a fair tr1al due to the
Commonwealth’s misconduct durmg its closing arguments. There are two
distinct comments that Appellant placed in issue.‘ First, Appellant objected to

the Commonwealth’s statement to the jury that “after waiting almost five years,
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[Ta,nner’s]- family deservee justice for what [Appellan.t] did.” Appella;ilt also
| complains of the Commonwealth’s following statement to the jury: “If you're
sitting there in your mind thinking, I know he did it. . . that’s what proof
beyond a reesonable doubt [i,naudible]~; .. .7 After Appellant’s objection, the
prosecutor revise“l'd his statement, sayihg “i’e is uI:">on you to deicide, beyond a
reasonable doubt, what that means.”

In determining whether a prosecutor’s conduct rises to the level of
prosecutorial misconduct, we must decide whether the conduct was of such an
“egregious”lnature that it denied the defendant his constitutional fight of due
process of ‘law. Slaughter v. Commonwealth, 744 S.W.2‘d 407, 411-12 (Ky.

- 1987) (citing Donnelly v. DeChristoforo, 416 U.S. 637 (1974). We have
cons1stently emphas1zed that “[g]reat leeway is allowed to both counsel in a
clos1ng argument.” Slaughter, 744 S.W.2d at 412 (emphasis in or1g1nal)
Moreover, “Hif the misconduct is objected to, we will reverse on that ground if
proof of the defendant's guilt was not such as to render the misconduct
harmleés, and if the trial court failed to cure the misconduct with a eufﬁcient
admonition to the j Jury Murphy v. Commonuwealth, 509 S.W.3d 34, 49 (Ky

: 2017) (quotlng Duncan v. Commonwealth 322 S W.3d 81, 87 (Ky 2010))

As to the Commonwealth’s statement that Tanner’s family deserves
justice, there is certainly concern thaf it arouse‘d sympathy for the victim’s
family. See San'bor;n, 754 S.W.2d at 542-43. In oddition, we find it apparent
that thenCommonwealth’s statemen"e concerniog reasonable doubt teetered on

the line of impefmiSsibly defining the term. See Commonwealth v. Callahan,
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675 S.W.2d 391, 393 (Ky. 1984) (in closing arguments, counsel should “refrain s
from any expression of the meaning or definition of the phrasé ‘reasonable
doubt. 7). Nev.erfheless, we do not believe either statement crossed the line of
reversible error, as they did not render Appellant's trial fundafnentally ﬁnfair.
As we have already outlined, proof of Appellant’s guilt v‘vas' substantial. In light '
of the evidence against him, we have no doubt that the C_om'monweélth’s
ﬂeeting statements, assuming they evoked prejﬁdicc, did not contribute to the
: ulﬁmate verdict of guilt.
RCr 7.26

Appellant’s eighth assignment of error is tha}t the trial court violate‘leCr
7.26 when it aliowed late r__ioﬁce of a witness’sinéulpa’tory statements. This |
i'ssue arose on the fifth day-of ‘trial.

Withess, Travis Leseman; claimed that he was smoking é cigarette in his -
car in front of the victim-’s home late in the 'eveniﬁg on the night in question.
Per his earlier written statement, which had been produced to the defense
counsel, the Commonwealth expected Leseman to only testify that he-
‘-witnessed Clark ‘entell- Tanner’s apartment and leave shortly th_ereafter in an
obvious state of pahic. This was intended to buttress Clark’s account that he
Weﬁt to Tanner’s apartment and saw him dead. Howevér, on the morning that
Leseman was scheduled to testify, he informed the Commdnwealth that he had
also witnessed Appellant leaving Tanner’s apartment. Leseman claimed that he
- did nof d_isélose this inforfnation during his previou.s interview because he did

not realize its significance until later.
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At that time, the Commonwealth immediately informed the trial court
and defense counsel of Leseman’s additional expected testimony. The
Cqmr'nonwealth asserted that it had no prior knowlédge fhat Leseman observed
| Abpellant leaving Tanner’s aparfment that night. Appellant objected to
Leseman being able to provide the incdlpafory testimony. Yet, thé trial court
held that it would allow Leseman’s téstimpny since the Commonwealth had
disclosed the ,subst.ance of his new statements at the earliest opportlinity. The -
trial court providegi Appellant with a two-hour confi'nuancc;. Leseman was
vigofously cross—éx‘amined by:Appéllant regarding his failure to come fori&ard
with the information earlier.

RCr 7.26(1) prévides that “[e]xcept for good cause shown, not later than
forty-eight (48) hoﬁrs pribr to trial, the attorney for the Commonwealth shall -
produce all statements of aﬁy witness in the form of a‘ document or recording in
its possession which relates to the subject matter of the witness's testimony . .
L (Emphasis added). In Yates‘ v. Coﬁmoﬁwealth,_958 S.w.2d 306, 308 (Ky.
1997); we explained that under RCr 7.26(1), only written ‘Witﬁess’s statements
must be provided to defenée counsel prior to t_rial. Thusly,. since Mr. Léseman’s
new-found claims were made shortly before trial and were unrecorded, -RC_r,
7.26(1) has no applicability. Furthermore, the Court made clear in Yates that a
witness’s additional tesﬁmony concerning details not made within fhe “féur
corners” of the writtén statement do not impli(;ate RCr 7.26(1).

Even assuming, .arguendo, that there was an RCr 7.26 violatiqn, reversal

would be unwarranted considering Appellant was not prejudiced. Roach v.
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_ Commonuwealth, 507 S.llV.Qd 154 (Ky. 1974) (RCr 7.26 requires reversal only if
defendant suffered: preJudlce) Appellant had time to review the witness’s new “
statements before he testlﬁed and was able to effectuate a robust cross-
examination, repeatedly highlighting the inconsistencies of the incriminating
testirnony;' We find no error.!
: Mdrita_l Pfivilege
Lastly, Appellant argues that reversible error occurred when .the trial
coutt allowed his wife, Lavonna, to testify against him. Appellant claims that
KRE 504 prohibited Lavonna from testifying against his.wishes. The trial eoui't )
I"uled t_hat the exception set forth in KRE 504(0)(1) permitted the testimony. vWe'
agree. KRE 504(c)(1) provides that there is no maritalprivilege “[iln any
criminal proceeding in Whieh the court determines that the spouses conspired
or acted jointly in the commission of the crime charged.” In the case before us,
-both Appellant and Lavonna wei‘e indicted jointly for tainpe’ring with physical
evidence stemming from Appellant’s -attempt to dispose oi eviclence. Lavonna
' agreed to plead guilty to the charge in exchange for her testimony against |
Appellant. Appellant has failed to provide any reason to support his contention

that the KRE 504(c)(1) exception'to marital privilege is inapplicable.

" lAppellant asserts a minor sub-issue within his argument concerning Leseman’s testimony.
Appellant complains of the trial court’s ruling that he could not introduce a certified copy of a
September 2011 petition to evict Leseman from his apartment. Appellant believes this evidence
would have somehow impeached Leseman’s claims that he moved back to Minnesota
immediately following Tanner’s murder. The Court fails to see how this evidence would have
impeached Leseman. In fact, the petition for forcible entry and detainer demonstrates that
Appellant stopped paying his rent on the apartment, thereby supportmg his contention that he
moved back to Minnesota.
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For the foregoing reasons, the judgment of the Jefferson Circuit Court is
hereby affirmed.

All sitting. Minton, C.J.; Cunningham, Hughes, Keller, VanMeter, and
Venters, JJ., concur. Wright, J., dissents by‘ separate opinion.

WRIGHT, J., DISSENTING: 1 dis;ent from the majority opinion, as I do
disagree as to the weight Qf the evidence. Specifically, I do not believe the
confr.dntation clause violation that occurred when Detective Napier improperly
testified regarding the ballistic expert’s off-the-record statement concerning
| Glock’s prppensity to match the proper shell casings with the gun was
harmless beyond a reasonable doubt. “[B]efore a federal constitution;il error
can be held harrﬁless, the court must be able to declare a‘ belief- fhat it was
harmless beyond a reasbnable doubt.” Chapman, 386 U.S. at 24); e.g. Heard v.
Commonuwealth, 217 S.W.3d 240, 244 (Ky. 2007). |

In Staplés v. Commoﬁwealth, this coﬁrt stated, “[h]érrnless error analysis
applied to a ébnstitutional error, such as the Confrontation Clause violation . .
. involves considering the im?rbper evidence in the context ;;f the entire trial
and asking whether there is a reasonable possibility that the evidence
complained of might have contributed to the conviction.” 'Staples v.
Commonuwealth, 454 S.W.3d 803, 826—2‘7 (Ky. 2014) (internal quotations
omitted). Put differently, we have also stated that an error may not be deemed
harmless beyond a reasonable doubt unless “there is no reasonable possibility
" that it contributed to the conviction.” Winstead v. Commonwedlth, 283 S.W.3d

678, 689 (Ky. 2009). Thus, Wé must determine whether there is a reasonable
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possibility Detective Napier’s testimony might have contributed to Appellant’s
conviction—if there is é reasonable possibility that it éontributed to the
_conviction, we .cannot find that.the error was harmless -béyond a reasonable
doubt. The.nilajority holds that there Ais no such reasonable possibility. I
disagree. |

"The méjc;rity' calls the proof 'aéain-st Appellant “substantial.” This proof
consisted of witnesses who testified Appellant was the last individual they saw
‘with Tanner, testimony that Tanner owed Appellant money for drugs, the fact
that Appellant owned a ioaded .gun, the fact that he cut up and attempted to
flush his pahts, and the testimony of three witnesses who testified Appellant
had confessed to the murder. First of all, the facts that Appellant was the last |
person seen with the Tainner, that Tanner owed hirﬁ money for drﬁgs, and the
fact that Appellant. 6wned a loaded gun carry little weight. While i)izarre, there
is no assertion that the cut-up pants contain any evidence linking Appellanfto
the crime apart from their very exis_tencev. Finally, the three Witnésses Whé ‘
testiﬁed that Appellant had confessed to the murder did not constitute
evidence strong enough to render the erroneously admitted eﬁdence harmless
beyond a réasonable doubt.

The three witnesses were Appellant’s estranged wife, Lavonna.Blount,
and Lavonna’s brothef and his wife, Geraid and Ash‘ley Deem. During fhe
testimony, it was reyealed that Lavonna and Appellant wére estranged' and that
she was mad at Appellant for cheating on her. Gerald also admitted to

harboring ani'mosity‘aga‘inst Appellant. The witnesses’ stories differed in the
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-details of the murder and none of them came forward until after Lavonna and
‘Appellant separated.‘ Police had the .previqusly—mentionéd cifcumstantial
evidence, but did not arrest Appellant until after Lavonna, Gerald, and Ashley
came forward.

Given the léck of physical evidence linking Appellant :co the crime,
Detective Napier’s impropgr testimony co.nceArning the ballistics expert’s off-the-
record statement was not harmless beyond a reasonable doubt. 1;1 this éase,

the spent casings which were included in the gun Appellant purchasgd did not
match those found at the crime scene. This could have easily creéted'
reasonable doubt in the minds of the jury. However, Detecti\}e Napier
improperly testified that the ballistics expert stated that Glock maﬁufacturers

.. often fail to provide the correct test-fired casings. Thc majority is correct in its

holding that this testimony Violated Appéllant’s rights under the confrontation

cléuse. ‘However, for the aforementioned reésons, I disagree that this error was

harmless beyond a reasonable doubt.
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