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MEMORANDUM OPINION OF THE COURT

'AFFIRMING.IN,PART, VACATING IN PART AND‘REMANDING
| Michael Ray Duhgarl was convicted of oﬁe count of thir’d—degree rapé,
KRS! 510.060; one coﬁnt of incest, KRS 530.020; oﬁe count of abuse of an
| adult, KRS 209.990; and three counts of first-degree persistent felony offender
(“PFO‘I;’). The trial court sentenced him to a total of twénty years’ .
-imprisonment,' and he now appeals as a matter of right. 'For the following

reasons, we affirm in part, vacate in part and remand for resentencing.

‘1 Kentucky Revised Statutes.



I Background.

At his home on-Saturday, November 2, 20 1.3, Dungan sexuaily aséaulted
his 36-yéar—01d stepdaughter, J.M., who ié wheelchair-bound, queratély .
iﬁtellectuallyiimpaired,l and physically dis—abi‘ed. At thg time, Dunganiwas‘
J-.M.’s primary caretake_r; he looked after her while his’vvife, Janie Dungan
(J:M.’s biological mother), worked. J.M. has progressive cerébellar ataxia; her
condition has gradually worsened throughout her life. She has a low IQ, |
attended special education classes while-in school, and requires assistance
‘'using the restroom, taking baths, and eating. |

On the‘ day in questioﬁ, J.M.’s aunt (Dungan’s sister-in-law) 3 Bobbie J 6»
Helton, arrived at the Dungan residence to' borrow a_movié.v Bobbie Jo ﬁves
next door to the Dungans. At Dungan’s ltriall, Bobbie Jo testified that no one
answered when she kn(_)cked on the door, which shé said was unusual. She
knocked again and again no dne answered. Bobbie Jo stated she then opéned
the door and hollered; still no one answered. Bobbie Joe entered the home and
. observed J.M slumped down in her wheelchair in Dungan’s bedroom, where
J.M. normally does not go. J.M. was turhed sideways, facing the bed. Dﬁngan
-emerged from the bedroom, pulling up his shorts. Bobbie Jo stated that
neither he,. nor J.M., said anﬁhing to her. Bobbie Jo turned and left.

Bobbie Jo contacted her niece (J.M.’s sister), Erin Wolf, about the -
ihcident; Erin reported it to J.M.’s mother, Janie, tﬁe next morning. When
Duingan returned home from.church that morning, J anie‘ and Erin confronted

him. Janie toid-D_ungan, “You've done it again and you’re leaving” and packed
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up his clothing. Erin called the police.»' Dungan told J énie what had happened |
was her fault because she would not go to church with him. Janie replied that
he was going back to jail, to which Dungan responded that he did not need jail,.
he needed therapy, because ne was sick. Dungan then grabbed a knife and |
threatened to kill himself. About that time, the nolice arrived and arrested
him. | |

Erin took J.M. to the hospital to be examined. A séxual assault ki't Was |
conducted; the externaﬂ genital swab performed on J.M. was later confirmed to
contéin semen, and the Advanned Y-STR analysis of the (_external genital swab
matched Dungan and his paternal rélatives; making it 2,141 times more likely
that the DNA came from Dungan or one of his male paternal relatives than
from a random caucasian male. The only other two males in Dungan’s family
were his son ahd his nephew. Testimony at trial revealed that neithér was in
the area on 6r ardund November 2, 2013.

Later, Erin fook J.M. to meet with a forensic investigator in Russell
County. J.M. testified at trial that she recalled this interview and stated that
she told fhe investigator .the truth. However, J.M.’s trial testimony was
inconsistent with what she had told the for_ensic investigator. At trial, J.M.
testified that she remernbered. the poline coming to her home and that |
afterwards Dungan did not live with them anymore. She testified that Dungan
never touched her with his privates, nor had she ever seen his privates. . She
did not rememb¢r Bobbie Jo almost catching them right before he stopped

. living with them. She stated she remembered going with Erin to the forensic
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investigator and that she told the investigator the truth, which was that
Dungan had touched her. She was asked by defense counsel if she told the
police that Dungan did not touch her, and J.M. said, “but he did.” |

Overldefensefs 'ofbjection, the Commonwealth played porﬁons of J.M.’s
recorded interview with the forensic investigator. Because 'J .M.’s trial |
testimony was inconsistent W1th statemenfs she had made fo the foroﬁsic '
i‘nvestigatojr, tl'.1e Commonwealth sought to impeach her osing the recorded
interview. _J .M. told the forensic investigator that Dungan had “put hié thing in
_ hef” by putting her on the bed, standing up and pulling down his pants. 'He
then “put hfs thing in her crotch” and told J.M. that.he did not want her to get
pregnant. 'J.M. said that Bobbie Jo almost caught them before fhe police came.
J.M. expiajoed that she did hot want her dad to find out that she was talking
and she did oot want this to hapiaen to anyone else. Sho know \:vhat had
| happenod was dirty, and was afraid ﬂ1at her pérents would' get divorced if
people found out. | | .

To elicit this testirhony from J.M., the Commonwealth underwent a
lengthy process of playing the question asked by the _forensic investigator, |
paﬁsing the video, asking J .M.. if she was asked the ouestioh,' aﬁd, Qhen J.M:
said no, playing her recorded answer. On cross-oxafnination, defeoso'asked
J.M. if Dungan put his thing inside her, 4ar.1d she said it Wos between her legs
because he was afraid she would get pregnant.

| Also over defense’s objection, Dungan’s 1992 'state'm,ént, Whereio he

admitted to sexually assaulting J.M., was admitted through vDom Acciardo, a
: ’ : \
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-retired' KSP trooper who investigated allegations of sexual misconduct involving’
Dungan in the early 1990’s. At defense’s request, the trial court admonished
the juryito consider the statement 6nly as it tends to prove, or disprove, lack of
mistake, opportunity, cornmon scheme or plan, motive, and state of mind.
Dungan' testified in his defense, elaiming that the sernen feund on J M.’s.

genitals could have heen transferred from the bedsheets where he and Janie
had sex the.'night b’efore.‘\'Dungan denied sexually assaulting J.M., and
explained that because she Had been cornplaining about her pants being on
backxz“vard, he had come into the bedroom, stood. her up, pulled her pants

dewn, put her on the bed, pulled her pants off, slipped them back on, 'stood her
up, and’ put her back in the Wheelchair. He said he was in the process of

- folding laundry when he heard a knock on the door, and that his shorts got ‘.

hung up on JM’s wheelchair as he passed by to answer the door. He

- explained that was the reason he was;pulling up his pants when Bobbie Jo saw )

him. -

The defense introduced evidence that ata prior plea colloquy in this |

' case, to complete the plea, Dungan said “one thing led to another and he
ejaculated on J.M.” But because Dungan refused to admit to having sexual
1ntercourse with J.M., the Commonwealth rescinded the plea offer.- On the
stand Dungan also admltted to pleading gu1lty to sexual abuse involving J. M.

_in the 1990’s. Dungan claimed he signed the 1992 statement to protect his

family from the scrutiny of a trial.




At the close of the Commonwealth’s case—in-cﬁiéf and at the close of all
the evidence, defense moved for a directed verdict on the third-degree rape and
incést. charges oﬁ grounds that no evidence of penetration had been presented.
The Commonwealth résponded that the jury could reasbnably iﬁfer that when
J.M. said Dungan “put his fhing in her” that penetration had occurred. The |
_ Common\A;veélth‘ further pointed out that the preéence of Dungan’s sperm on
- the external gerﬁtal swab of J .M. was evidence of sexual .cont;;act, from WhichA

the jury could draw its own conclusi_dns. The trial court denied Dungan’s
'n‘lotions for a directed verdict, noting that any penetration, howéver ‘slight, was
- sufficient. Defense alsé objected to the jury instruction with respect to abuse
of an ‘adult, and requestéd that a deﬁniti_on be included for “sexual abuse.” The
trial court ove-r-ruled defense’s objection and declined to define “sexual abuise.”
Ultimately, the jury convicted Duhgan of third—deg-ree rape, incest, and
abuse of an .'adult. During sentencing, the jury heard eVidence that in 1994,
bDungan pled guiltj? to two counts of third-degree fape, and received a 30-
month prison sentenée. In 2007 , Dungan pled guilty to ﬁrét:degree trafﬁckihg
ina cor_1trolled substanée (cocaine), ﬁfearm enhancea, and receiv’ed_ a 15—yeér
sentence. Dungan was on parole for this conviction in Noverﬁber .2013.
Dﬁngan testified that he was not guilty of any of these Acrim'e-s. The jury found .
hfm guilty of PFO1, and recommended five years for rape, enhanced to 15 years'
by the PFO1 coﬁvictidn; five yéars for incest, f:nhancéd to 15 years; and ten

years for abuse of an adult, enhanced to 15 years, for a total 'recommended




sentence of 45 years. The trial court sentenced Dungan to the maximum 20
years"imprisoriment.‘ On appeal, Dl.ingan rai-ses-fourr élaims of error.
II. Issues on appeal.
a. The convictii)ns for third-degrée rape and abuse of an adulf
subjected Dungan to double jeopardy.

Dungan argues that his convictions for third-degree rape and abuse of
ari adult violated the constitutional and statutory prohibitiori against double
jeojiardy. We review these two related issues in turn.

| 1 Constitutional protections against iiouble jeopardy. "

’ .‘Tho'ug.h Dungan failed to raise this issue befdre- the trial court, “thé
constitutional protection against double jeopardy is not waived by failing to
object at the trial 1e{7e1,” Kiper v. Commonwealth, 399 S.W.3d 736, 740 (Ky. ,

. 2012) (internal quotations and citation omitted). Accordingly, Dungan’s
constitutional double jeopafdy argunient is prope'rl;_rAbefore us.

The Double Jeépardy Clause of the Fifth Amendment to the‘ United
State\s Constitl.ition prohibits convicting or punishing a pers'ori, twice for the
‘same offense.- It guarantees that no pefson shall “be sﬁbject for the same
' offerise to be twice' put in jeopardy of life or limb[.]” U.S. Const. Amend. V.
 Likewise, Section 13 of Kentucky’s Coristitution includes a virtually identical
A provisidn and affoi'ds similar protections .as those gtiaranteed by the Fifth
Améndnienf. ‘\

The jury co‘rivicted Dungan of third—<':1egree rape and abiise of an adulf
under the following instructions:

Instruction No. 5
(Rape, Third-Degree) .




You will find the Defendant, Michael Ray Dungan,
guilty of Rape, Third-Degree, under this Instruction if,
and only if, you believe from the evidence beyond a .
reasonable doubt, all of the following: :

A. That in this county, on or about November 2, 2013,
and before the finding of the Indictment herein, he
engaged in sexual intercourse with [J.M.];

AND

B. That at the time of such 1ntercourse [J.M.] was an

individual with an intellectual disability.

Instruction No. 7 .
" (Abuse of an Adult)
You will find the Defendant, Michael Ray Dungan,
guilty of Abuse of an adult under this Instruction if,
and only if, you believe from the evidence beyond a
reasonable doubt, all of the following:
A. That in this county, on or around November 2, 2013
and before the finding of the Indictment herein, he
 knowingly sexually abused [J.M.];
AND
B. That when he did so abuse [J.M.], she was e1ghteen
(18) years of age or older, and because of her mental
and physieal dysfunctioning, she is unable to manage
her own resources, carry out the activity of daily living,
or protect herself form neglect, exploitation, or a
hazardous or abusive situation without the assistance
of others, and who may be.in need of protective
services. -

To determine whether a violation of the conétitutional double jeopardy
prqvision occurred, we typically employ the Blockburger same-elements test:
“whether the act or transaction complained of constitutes a violation of two
~distinct statu’.ces and,. if it does, if eacﬁ statute requires proof of a fact the other‘
does not. Put differently, is one offense included within another?”
Commonuwealth v. Burge, 947 S.W.2d 805, 811 (Ky. 1996) (internal' citation
omitted) (adoptin.g‘the test set forth in Blockburger“ v. U.S.,, 284 U.S. 299, 304,

52 8.Ct. 180, 76 L.Ed. 306 (1932)). KRS 510.060 provides, in relevant part, “A
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person is guilty of 'fape in the third degree When: (a) He or she engages in.
sexual intercourse with another person who is incapable of consent because he
or she is an individual with an intellectual disability[.]” Rape in the third'
| degree is e Class D felony. KRS 510.060. With respect to the abuse of an
adult charge, KRS 209.990(2) provides, “A person who knoWingly abusee or
neglects an adult is gttilty of a Class C felony.”

| Both third—degree répe and abu‘se of an adult reqﬁire an element that t}te
other does not. Third-degree rape. requires sexual intercourse, which abuse of
. an adult does not. And abuse of an»adult requires the element of knowing
sexual abuse and neglect of a protected adult ﬁnder KRS Chapter 209, as set
fcrth in Instltuction'7(B), which third-degree rape does not. Hence, convictions
for both thitd—degree rape and abuse of an adult do not violate the Blockburger
test.

ii. Statutory double jeopardy.

However, Dungan;s covrivictions for both charges are also subject to
analysi_é. under Kentucky’s codification cf the Blockburger test, KRS 505.020 et
scq. See Kiper, 399‘-S.W.3d at 741 (t;vh_ile Blockburger test will most often be
controlling analysis, it is not the exclueive. method for evaluatihg potential
_ doub_le jeopardy violation). Since Dungan .dtd not'raise the issue of a statutory
double jeopardy violation below, we will review his unpreserved claim for

palpable error; that which affects the éubstantial rights of a party and results




( .
in manifest injustice. RCr2 10.26. “Manifest injustice” authorizes review of

unpreservéd errors when “the error so seriously affected the fairnesé, integrify,
or 'public"reputation of the proceeding as to be ‘shocking or jﬁrispfudcntially
intolerable.” Roé v. Commonwealth, 493 S.W.3d 814, 820 (Ky. 2015) (citatioﬁ
omitted). -

KRS 505.020 allows prosec.ution'for multiple offenses arising from a
single céurse of conduct, but “KRS 505.020(1)‘(0) does not permit such
- prosecution if the offense is desigined‘ to prohibit a contiﬁuiﬁg course of
conduct and the defendant’s courée \of conduct was -uninterrupted by legél
process, unless fhe léw expresély provides :that~speciﬁc periods of such conduct
constitute‘ separate offenses.” Welborn v. Commonwealth, 157 S.W.3d 608, 612
| (ky. 2005). .Th_is statl_ltory'restrictiori ensures that “a defendant may not be
convicted of multiple crimes when there was but one course of conduct and a
single meﬁs rea.” Kiper, 399 S.W.3d at 743

Duﬁgan urges thaf the jury was. présented with only one “act” of his
penis b¢ing placed in or hear J.M.’s crotch, and that single act was
uninteri'upted by legal process. He asserts that'convicﬁng him of rape and
abuse of an adult is no different from convicting hirﬁ of rape and sexual abuse, . .
which thié Court found violated double jeopa;dy in Johnson v. Cbmmonwealth,

864 S.W.2d 266 (Ky. 1993). In that case, we observed that first-degree sexual

abuse is a lesser-included offense of first-degree rape, and that the instruction

2 Kentucky Rules of Criminal Procedure.
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for sexual abﬁse, couched in general terms of “sexual contact” without
differentiating the act from the act constituting rape, permitted the jury to find
the defendant guilty twice of the same act, e.g., intercourse constituting rape
and intercourse constituting sexual contact and, therefore, sexual abuse. Id.
. at 277. |
Hefe, evidence was presented that Dungan “put his thing inside J.M.,”
-“put his thing in her crotch,” and “put it between her legs.” Lab results from
an externai genital swab performed on J.M. revealed the preeence of Dungan’s_
semen. The jufy instructions defined “sexual intercourse” as oceurring “upon
any penetratien, however slight.” The jury convicted Dﬁngan ef third-degree
\ , :
_ répe, which means it found from the evidence that Dungan penetrated J M.
The jury’s gliilty verdict on the sexual abuse of an adult charge reflects its
'ﬁnding that Dungan e_ngaged in general sexual abuee, which may or may not
have included penetration, since the term “sexual abuse” was not defined in
the jury instructions. Since the instructions failed to differentiate the act of
sexual abuse frem the act constituting rape, the jury was essentially permitted
to find Dungan guilty twice of the same ect; R
With respect to whether the act was ‘funinterrupted by legal process,” tﬁe
record is unclear as to the exact duration of the act, but shoWed that it
occurred on one occaejon en November 2, 2013. ‘Tllle Com'rnonwealth has
attemp;ced to pafse out discrete acts of Dungan’s unbroken couree of conduct
toward the same victim, but no evidence was presented Qf any break in the

sequence of events between Dungan penetrating J.M. and Dungan placing his
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penis between her legs, if in fact both cccurred. It appears to have been a
single course of conduct. Therefore, under_KRS 505.020(1)(c), Dungan could

' not be charged with both third-degree rape and abuse of an adult arising from
the same course of conduct and directed at the same victim.

The remedy for a violation of. double jeopardy is to maintain the more
severe conv,iction and va_ciate the lesser offense. 'Clark v. Commonwealth, 267
S.W.3d 668, 678 (Ky. 2008). Thus, we yacate Dungan’s conviction for third-
degree rape (the lesser offense). His conviction for abuse of an adult stands.
Due to our nolding, and the terms of the final sentencing order, remand is
appropriate Pursuant to'the final sentencing»order the trial court sentenced
Dungan to 20 years’ 1mpnsonment S years on th1rd -degree rape (enhanced to
15 years by PFO 1); 10 years for incest (enhanced to 15 years by PFO1); and 10
years for abuse of an adult (enhanced to 15 years by PFO1). The trial court ran
the 15-year sentence for third—degree rape partially consecutive and partially
concurrent to the ‘15-year sentence for incest, for a total of 20 years. The court
ran the 15-year sentence for abuse of an adult concurrent thh that 20—year
sentence for a total of 20 years. The triallcourtfs .sentencing decision was
unquestionably premised oni Dungan’s conviction and sentence for third-degree
rape. Considering our ruling, justice requires that the trial court reconsider its
final sentencing options under the circumstances as they evolve from further

proceedings on remand.
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-b. The Commonwealth’s impeachment of J.M. was proper.
Dungan maintains that the Commonwealth’s method of impeaching J.M. -
with her prior inconsistent statements to the forensic investigator was
improper, since the Commonwealth failed to establish the .necessary
foundation. At trial, Dungan objected to the admission of J .M.’s statement to
the forensic investigator on hearsay grounds. The trial court allowed the
statement to come in under KRE? 613, which Dungan argued was prejudicial.
KRE 801A(a)(1) provides that “[a] statement is not excluded by the
heafsay rule, eveﬁ though the declarant is available as a witness, if the
declarant testifies at the trial or hearing and is examined concerning the -
statement, With a foundation laid as required by KRE 613, and the statement
is: (1) Inconsistent with the declarant's testimony[.]”
KRE 613(a) provides: -
(.a) Examining witness concerhing prior statement.
Before other evidence can be-offered of the witness
having made at another time a different statement, he
must be inquired of concerning it, with the
circumstances of time, place, and persons present, as
“correctly as the examining party can present them; -
and, if it be in writing, it must be shown to the ,
witness, with.opportunity to explain it. The court may
allow such evidence to be introduced when it is
impossible to comply with this rule because of the
absence at the trial or hearing of the witness sought to

be contradicted, and when the court finds that the
impeaching party has acted in good faith.

3 Kentucky Rules of Evidence.
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Once J.M.’s in-court testimony contradicted her statements to the
- forensic investigator, the Cqmmonwea]th asked her if she remembered her -
coﬁveréa_tion with the inves.tigatér, which she stated she did. The
Commonwealth played the ,tapé of certain questiohs asked by the investigatbr,
and ésked J.M. if she reme{pbered them. Then, the Commonwealth played her
answers, and asked J.M. if she recalled answering as such. Tﬁe © |
Commonwe_alth asserts ﬁlat in déing sQ., it laid the proper foundation for
' in&oducing J.M.’s prior iri,consiétent statements. The Commonwealth
cdncedes the process w_és difficult, and J.M. was embarrassed and
und’erstandably confused, but asserts that it madé a good faith effort to comply
with typical impeachment procedures. |

Dungan cites to Noel v. Commonuwealth, 76 S.W.3d 923 (Ky. 2002), in
_ support of his argument that strict c_oinpliance with the foun.dation'
-requirements shot_ﬂd have been enforced in this case. Noel involved a child
victim who made an allegedly inconsistent Staterﬁent to a family member, and
this Coﬁrt held that the family member could not testify as to that inconsistent
statement because the child victim.had not been asked vs./hethér.she made the
. statement. Id. at 930. In other words, the Commonwealth in Noel failed to 1ay
the foundation for impeachment using thé prior inconsi_stent stafement. Here,l
" the Commonwealth established, through J.M.’s testimony, that she |
participated in the iﬁterview with the forensic investigator and laid the proper

foﬁndatio’n for introducing her prior inconsistent statements. .
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Admittedly, the impeachment process was difﬁcul_t, as one might expect
in exatnining_someone with an intellectual disahility.. Our review of the record,
however, reveals that the Co'mtnonwealth made a good faith effort to comply
' with KRE 613 and laid a sufficient foundation to admit J.M.’s prier
inconsistent statements. V\}e find the portions of the video that were played
were relevant to the issues at hand, and did not' result in undue prejudice to
Dungan SO ae _to reqtﬁre reversal. |

c. Admission of evidence of Dungan s prior sexual assault of J.M.
was proper.

~ Dungan claims the trial court abused its discretion by admitting his
1992 statement, wherein he edmitted sexua_lly abusing J.M. Before trial, the
Commonwealth gave notice of its intent to introduce evidence of the 1992
stattementan’d the resulting conviction. Dungan objected. The trial court
admitted'the 1992 statement, but admonished the jtu-'y that the statetnent was
only to be considered for the limited-purpose of proving lack of mistake,
opportunity, common seheme or plan, or motive. The trial court prohibited the
Commonwealth from introducing evidenee of Dungan"s‘ resulting conviction fof
| third—degreerape during the guilt phase. Dungan now matintains that under
the KRE 403 balancmg test, the probatlve value of the 1992 statement was
} 0utwe1ghed by the prejudicial effect and therefore the trial court abused its
d1scret10n by admitting it.
We review a trial court’s evidentiary rulings for an abuse of discretion.
| Goodyear Tire & Rubber Co. v. Thompson, 11 S.W.3d 575, 57’} '(Ky'. 2000). An

abuse of discretion occurs if the trial court’s ruling is “arbitrary, unreasonable,
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unfair, or unsupported by sound legal principles.” Commonwealth v. English,
993 S.W.2d 941, 945 (Ky. 1999).

KRE 404(b) provides that “[e]vidence of other crimes, wrongs, or acts is
not admissible to prove the character of a person in order to show conformity
-ther‘ew_ith."’ However, such .evidence is admissible if offered for another
purpose, “such as proof of motive, opportunity, intent, preparation, plan,
knowledge, identity, or abse_nc¢ of mistake or acc;ident[.]” In determining the
admissibility of KRE 404(b) evidence, the couft is to focus on three issues: (1)
relevance, (2) probativenéss, and (3) prejudice. qup v. Commonwealth, 266
S.W.3d 813, 822 (Ky. 2008).

Clearly, Duhgan’s 1992 statement is relevant: he admitted committing a
similar seXu_aJ act against the same victim. Specifically, in his statement
Dungan admitted:

This is what happened as J.M. was getting ready for
bed she was naked and I may have touched her breast
+ back while getting her to bed. We both laid down
together I though (sic) about doing something . . . I
may have rolled over and put it (penis) between her
legs but I didn’t put my penis inside of her. I rubbed
her vagina area with my fingers and put them inside of
her. I think I have a problem officer and I need
counciling (sic). We were in J.M.’s bedroom when this
occurred, on ‘Aug_. 31, 1992..

This Court has held that “evidence of similar acts perpetrated against the
same victim are almost always admissible[.]” Harp, 266 S.W.3d at 822. In the

‘case at bar, evidence of Dungan’s.previous sexual aséault of J.M. was relevant

to disproVe his defense that the semen discovered on J.M.’s genitals resulted

from the transference of semen from his bedsheets to her labia. The sté_ltement
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ailso tended to prove intent, opportunity, and absence of mistake or accident.
While introduction of the statement was prejudicial to Dungan, that prejudice
was substantially outweighed by its probative value.

Based on our review of the record, the Cdn’imonwealth gave proper notice
of its intent to‘introdu\ce évidencé of Dungan’s 1992 statemeht, the trial court
did not abuse ité discretioi1 in admitting the evidence, and the jiiry was
properly adinonished as to how it should consider the evidence presented.
Accoi‘dingly, no error occurreci.

‘d. The frial court properly refused to grant Dungan a directed
verdict as to third-degree rape and incest.

At the close of the Commonwealth’s cas'e-in—chief and at the close of all
the 'ev‘id_'ence,» Dungan moved for a directed verdict on ‘ihird-degi‘ee rape and
incest, arguing that the Commonweaith failed to present any evidence of

: ) . -
’ penetration. The trial court denied both motions. Dungan now claims the trial
.court’s ruling was erroneous. | |
“On appéliate revieW, tiae test of a directed verdict is, if under the
evidence as a thle, it would be clearly unreasonable for a jury to find guili,
"only then the deferidailt is entitled to a directed verdict 6f acqﬁittal.” |
Commonwealth v. Benham, 816 S.W.2d 186, 187 (Ky. 1991). In assessirig the
‘ weight of the evidence, courts are recjuired to draw all fair and reasonable
infeiences from i:h’e evidence in favor of the Commonwefalth.. Id. Courts must
also be mindful that the credibility and weight to be given the testimony are
‘questioris for the jury exclusively. .Commonwealth v. Sawhill, 660 S.W,Zd 3,5
| (Ky. 1983). | |
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Dungan was charged with the offense of third-degree rape, KRS 510.060,
and incest, KRS 530.020, both of which require proof of “sexual interqourse.”
“Sexual intercourse occurs upon any penetration, however slight[.]” KRS
510.010(8). Circumstantiai evidence can support a finding of penetration.
Jones v. Commonweaith, 833 S.W.2d 839, 841 (Ky. 1992).

J.M. testified that Dungan put his penis in her “cfotch,” and she told the
forensic investigator the same thing. Thé fact that Dungan’s semen wés only
»foun'd on J.M.’s external genitals,.and not ins;ide her vagina, does not rendé;‘ |
the jury’s ﬁn‘din‘glof peneti‘afion unfeasonable. As the Commdnweélth points -
out, J.M.’s statement that Dungan “put it between her legs” supports a
reasonable inference of penetration. J.M.’s testimony, combined with the
disco.vexl'y of Dungan’s semen on her genitals more than_ supports an inference
of penetration. Therefore, the trial court properly denied Du‘ngan’é mQtions for
directed verdict. Moreover, because Dungan does not dispute that J.M. is his
stepdéughter, .the trial couft also propeﬂy refused to grant a directed verdict on
the 'incest charge.

| III. Conclusion. :

We vacate DUngap’s convi.ction‘for third-degree rape, but affirm on all
other grounds. This case is hereby remanded to the trial coﬁr_t to resentehcé
Dungan coﬁsidering our r;uling.l

All sitting. All concur.
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