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AFFIRMING

Appellant, Julius D. Tflomas; appeals from the Jeffersoﬁ Circuit Court
judgment convicting him of incest, third-degree rape, and 'thi.r.d—.degree sodomy,
and sentencing him to prison for a total of twenty years. The trial court
sen:ten(A:e'd.;j\ppellant in accordance with his penalty agreement with the
Commonwealth.' Appeliant claims the trial court erred by not allowing him to
withdraw the penalty agreement. As grounds for rélief, he claims that he did
~ nof voluntarily and intelligently enter the agreemenf, and alternatively, the tﬁal
court abused its discretion by ’denjing his motion.

For reasons, stated below, wej affirm the judgment of the Jefferson Circuit

Court.



I EACTUAL AND PROCEDURAL BACKGROUN D
A julfy found Appellant guilty of incest, third-degree répe, and third-

“degree sodomy. The next day, knowing that the jury could recommend a

sentence of up to thirty years in prison, Appellant entered into an agreement

with the Colmmonwealth to forgo his right'under KRS '532.‘055(2)-‘to a penalty-

phase hearing before the jury. In exchange for the prosecution’é promise to
. recor1;1m¢n/c1' a twenty-year sentence, Appellaht promised not to appeal the
"guilty verdict§. The ag;'eement was memorialized in writing.

After conduéti_ng a hearing and finding that Appellant had knowingly and
intelligently entered into the agreement, 'Fhe trial court accs:pted the agréementl
in lieu of the formal penalty phase hearing. Almost two months later and prior
to final sen£encihg, Appéllant moved to vacate the penalty agreement. He
claimed fhat he was rushed at the time he made thé agreement and was not
thinking clearly because of his emotional state after receiving the guilty
verdicts, that he was not properly informed of the penalty conditions, and that
he did no£ have a fair trial. He moved for a peﬁalfy phase hearing before a jury

/ ~ 7
and the restoration of his right of appeal.

’i‘he trial court denied Appellant’s motion based upon the ﬁnding that
Appellant had knowingly and voluntarily entered the agreement. Appellant was
sentenced pursuant to the agreement and final judgment was entered

accordingly. He now appeals the trial court’s denial of his motion to withdraw

from the penalty agreement.



II. ANALYSIS
A. Appellant validly waived his right to appeal.
On appeal, Appellant reasserts his argument that he entered inté the

sentencing agreemeht ihvoluntarily and without awareness of its
consequences; that he has maintained his innocence throughout the
f)roceeding and did not concede guilt by accepting a pleé agreemént, but
instead accepted only a negotiated penalty; and that he felt rushed and coerced
* into the agreement béfween'the return of the guilty verdicts and pending
penalty phase. We review a trial court’s finding that a defendant validly waived
his fight to appeal for clear error. See Edmonds v. Commbnwealth, 189 S.w.3d
558, 570<(Ky.. 2006) (ciﬁng Rodriguez v. Commonwealth, 87 S.W.3d 8, 10 (Ky.
2002); Elkins v. Commonwealth, 154. S.W.3d 298, 300 (Ky. App. 2004)).

For a waiver of a constitutional right to be valid,‘the defe-ndant' ina
criminal prosecution must voluntarily, knowingly, and- intelligently waive the
-right. Brady v. United States, 397 U.S. 742, 748 (1970); King v. Common@ealth
374 S.W.3d .281; 290 (Ky. 2012) (citations omitted). Before aécepting a waiver,
the trial court mﬁst “make an afﬁrmatiye showing, on the record:, thaf [la waiver
of a constitutionallright] is voluntary and iri_telligent.” Edmonds, 189 S.W.3d at
565 (citing Boykin v. Alabama, 395 U.S. 238, 241-242 (1969)). A waiveris

intelligent when “done with sufficient awareness of the relevant circumstances

Y

and likely consequences.” Brady, 397 U.S. at 748 (citations omitted). A
finding of an intelligent waiver of the right to appeal as part of a sentencing

agreement is supported when the defendant is advised by competent counsel
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and is made aware of the righfs he is waiving, and when there is nothing to
indicate that the defendant was incompetent, or otherwise not in control of his
mental faculties. See id. at 756. A waiver is voluntary if the defendant is not
induced by threats or by misrepresenta;cions by the Commonweglth or the trial
court. Id. at 755; Edmonds, 189 S.W.3d at 565. Ap;‘)ellant’s waiver was not
invalid in either respect.

| In his colloquy with the trial cAourt‘ before the formal entry of the penalty
lagréement, Appellant ackr;owlcdged that 1) he was not coerced into the r
agreement; 2) he understood he was giving ui) the penalty—ph\ése rights fo jury
sentencing, to present witnesses and evidence, and to not testify; and 3) he
understood hé was giving up the right to app.ea;l. App‘ellaI:ty also afﬁ;'med he
agreed with the Commonwealth’s recommendation that he serve 20 years for
'incest, S yeérs for rape, and 5 years for sodomy, to be served concurrently.
Additionally, Appellant affirmed he understood his pé.role eligibilify status, his
legal responsibilities as a sex offender, and that upon release from prison, he
was subject to conditional discharge. for five yearé. “Solemn declarations in
open court carry a strong presumption of verity.” Blackledge v. Allison, 431
U.S. 63, 97 (1977). oN | |

Appellant offers no evidence to suggest that he was not truthful in his

colloquy; with thé court\. He says only that he was rushea in'deciding Whet1;1er.
to accept the offered sentence of twenty years and eliminate the risk of a
gre;ter penalty that the jury cc;uld impose. We recognize that Appellant had

relatively little time in which to make a serious-decision in the midst of an
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ongoing trial. But the urgency inherent in such circumstances does not equate
,tc; coercion. There is no evidence that anyone thfeatened him or that-his
acceptancé of the agreement was induced by anything other than the ben{eﬁt‘.he ‘
received from his bargain. With or without time constraints, having to choose
~ between the strong probability of a lesser sentence, at the pfice of waiving his
constitutional right to .apf)eal, and the possibility that a jury would set a much
greater sentence, does not render the waiver compulsory and involuntary. See
~ Brady, 397 U.S. at 750-751; see also Edmonds, 189 S.W.3d at 570.

We see nothing to suggest “that [Appellant| did not or could not, with the
hélp of counsel, rationally weigh the advantages of [the jury deciding his R
pendW] against the advantages of [enteriﬁg the sentencil;lg agreement].” -
Brady, 397 U.S. at 750. When questibned by the trial court at\ the time of his
waiver, Appellant gave no indication that he lacked an essentiai understanding
of the situation or an awareness of the consequences of the waiver of his right
to appeal. |

Substantial evidence suppdrts the trial court’s conclusion that Appellant

voluntarily and intelligently entered the sentencing agreement.

B. The trial court did not abuse its discretion when it declined to permit
Appellant to withdraw from the penalty agreement.

Appellant argues that even if he voluntarily and intelligently entered the
sentencing agreement, the trial court abused its discretion when denying his
‘ /

motion to withdraw from it. He argues that granting his motion to withdraw

from the agreement would have been the fair and just thing to do.



He argues that because a penalty agreement to forgo jury sentencing is
simply one aspect of a plea agreement, this Court should apply to his
sentencing agreement the seven factors identified in United States v.
Hockenberry, 730 F.3d 645 662 (6th Cir. 2013), as fair and just reaaons for
allowing a federal defendant to w1thdraw a guilty plea.! Under Federal Rules of
Criminal Procedure 11(d)(2)(B) a gullty plea may be withdrawn if “the defendant
can show a fair and' just reason for requesting the withdrawal.” Although the ;
Hockenberry factors rnay touch on considerations relevant to defermining
whether a waiver of a constitutional right is valid, we decline to alter our
existing precedent for deterfnining whether the trial court erred when denying a
motion to withdraw from an agreement in which a defendant waived a
~ constitutional righf; Consequently, we next address whetf1er the trial court’s
decision to deny Appellant’s motion was arbitrary, unreasonable, unfair, or
_ unsupported by sound legal principles. Commonwe_dlth v. English, 993 S.W.2d
941, 945 (Ky. 1999). 2

Citing Parson v. Commonwealth, 144 S.W.3d 775, 782-785 (Ky. 2004),
the Commonwealth poinfs out that because it detrimentally relied upon the

agreernent when it waived its opportunity to seek a greater sentenice and

1 The seven, non-exclusive Hockenberry factors are:
(1) the amount of time that elapsed between the plea and the motion to
withdraw it; (2) the presence (or absence) of a valid reason for the failure
to move for withdrawal earlier in the proceedings; (3) whether the
defendant has asserted or maintained his innocence; (4) the
circumstances underlying the entry of the guilty plea; (5) the defendant s
nature and background; (6) the degree to which the defendant has had
prior experience with the criminal justice system; and (7) potential
prejudice to the government if the motion to withdraw is granted.
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released the jury thét had heard »the guilt—phase evidence, Appellant should not
be permitted to withdraw from his wéiver. If th¢ agreementwe;e to be set
aside, before an appeal of the guilt phase could be h'eard., the trial court would
have to complete a penalty phase trial using a new jury before whom the guilt- -
phase evidence would be réplicatéd. B

| Appellant’s agre-er,herit with the lAC‘omAmonwealth is a contract. We have
made cleai_' that if an “offer is made by the prosecution and accepted by the
accused, either by entering a plga or by taking action to his détriment in
reliance on ti'1e offer, then the agreéfnent becomes binding and eﬁforéeable.”
Commoﬁwealth v. Reyes, 764 S.\;V.Qd 62, 65 (Ky. 1989). A defendant is entitled
to insist on the benefit of his bargain. See Santobello v. New York, 404 U.S.
257, 261-262 (1971). When, as in thié case, there has been no unfairness or
constitutional infirmity “1n securing agreement between an.accused and a
prosecuto'r,” id. at 261, there is no. valid or compelling reason why Appellant
should not likewise be held to hi; bargain in accordance with the general la§vs
applicable to contracts. |

When Appellant entered into neéot_iations ‘wifh the Commonwealth, he

was left with little bargaining power. One thing he could offer in exchange for a
twenty-year sentence recommendation was his right to appeal. He decided to
make a deal rather thaﬁ take a chaﬁce that the jury would recommend a
greater senfeﬁce. The Commonwealth relied upon Appellant’s promise and
kept its promise. Appellant “was fully aware of the likely consequences when

he [entered the sentencing agreement]; it is not unfair to expect him to live with
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those consequences now.” Mabry v. Johnson, 467 U.S. 504, 511 (1984). We -
cannot say that the trial court’s denial of Appellant’s motion to withdraw from
the sentencing agreement was arbitrary, unréasonable, unfair, or un'supported

by sound legal principles. The trial court did not abuse its discretion.

N

’ ' III. CONCLUSION

For the foregoing reasons, the judgment of the Jefferson Circuit Court is -

. affirmed.

All sitting. All concur.
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