70 BE PUBLISHED

. a:k 1

Suprene @omt of Fent

2017:SC-000388-KB
NANCY OLIVER ROBERTS: o © MOVANT
V. | IN SUPREME: COURT

KENTUCKY BAR ASSOCIATION | RESPONDENT

_ “Thismatter is before the Court-upanireview of the application of attorriey
‘Nancy Oliver Roberts:for 'féins%af;ment to' the pragctice of law following &
, disciplinary suspension.of 61 days imposed by this Covrt in KBA v Roberts,
- 431 SW3d 400 {Ky..2014). No objection has been made to her reinstatement;
however, the Kentucky Bar -Association (KBA)-Office of Bar Counsel (Bar.

57 [the Board) fecoffimendation

Board of Governt

Counsel)! objects’ ﬁ@rﬂ—gg B

" that: Robert;s be éxcused from payitig the cests incurred by the KBA for the

reinstatement proceedings. Bar Counsel claims that the Board’s

recomriendation with respect to.the waiver of costs exceeds its authority tinder

LIn the bnef filed: thh this Courf the Office of Bar Couhseél refers to itself as
“the KBA.” However, this is inacourate homenclatare; the Office-of Bar Counsel is but
one arm of the Kentucky Bar Association:




thie relevant-Supreme Cojitt Rules:and thatits reason.for the recommesidation

lscontrar}' ‘to.the Supreme Court Rules.and existing caselaw. :
For:the reasons explained below; we Accept the Board’s recommendation

for Roberts' reinstaténient t the practice.of law, including its recommendation.

Her discipliniary record inclides a piivate admonition in 1993 for not havinga.
written contingency fee agreement and a private admoriition, in 2001 for

ber 16, 2009,

‘engaging in ex paste communications with & jidge., On Decsr
‘opposing counsel ini & probate case filed a bar complaint-against Roberts:. See:
KBA File 18836, For reasons nat-pertinent here, that-matter was placed i,
abeyance-and ne:formal Chargewas ever fssued by the guiry Commission.
o Zgggcomp Jnint, held-in abeyance, would later causera substantial delay
in Roberts’ clirrent effort to bereinstated, and that delay issq-crucial factor
 otivating the Boards recommendation to-exempt Roberts frof paying the
costs related to her reinstatemeit. Tn 2014, We forind Roberts guilty on two.
dmplmary charges (KBA File 17411) for which we ordered her to'serve'a 61-
day suspension from the practice of law. Raberts, 431 8.W.3d 400,
' Following her suspension, Roberts undsftosk all ppropsiate steps and

peid the assessed KBA costs; covered the business sign outside her office
rotified the nééessary courts and clients of her-suspension, and:abtained thie
_appropriate CLE Hling certification for her reinstatement: By operation‘of the
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es, Roberts was-entitled to automatic

relevant Supreme Court Ri
remstatement of the pnvﬁegeofpractwmglawon May 30,2014, unless Bar
Counsel interposed. an objectivii to remstatement See’SCR 3.310(2).

01’1 April 3D; 2014, Roberts.submitted to the KBA an Affidavit for

Reinstatement and Compliance purstant ta SCR 8:510[2). The O

Counsel filed ansbjestion. tuRoherts\remstatement off May 19, 2014. SCR
3.510(2) requires that-Bar Counsel, when objecting o reinstaternent; must’
detaﬂ “such mfonn&txonasmayexlst toindicate that the member does niot; at
that time, possess.suficient professional capabilities and qualifications
‘properly to:serve the piblic.as an active practitioner oris.notof ga-z&norai
vcilaractcn-:” " As grounds for ifszi.oﬁiiéaﬁon;fﬁe;r Counsel stated: “Respondent is
the subject of pending disciplirie: Therefore, the Kenfucky Bas-Assotiation
objects to.any autaﬁaﬁcrreinsta&gmeﬁ@dff the Respondent, as.she does not at
this time. possess sufficient professional capabilities and:qualifications to'
propetly serve'the public as & practitione” No othief detuils weie stated.. ‘The:

only “pending” miatter was the 2009 complaint, KBA File 18336, being heldin

- 2014.

In response-to. Bar Counsel’s formal abjection to her reingtatement;

Roberts filed a number-of pleadings seeking to allow the reinstatément process
PTo ;
to proceed, despite the fesurtection:of the: 2009 complaint. Nevertheless, the

3



matter refaitied ufirésolved, and Raberts remained suspended beyond the.
tithe-allowed for her -aut:omaﬁe:areinstateméntf_pursgaﬁg to 8CR:3:510(2): With:
‘the:door to-automatic reitistatetnent closed:and néarly fiir months after her
G1-day Suspension was t6:énd, Robem filed ‘her-application for formal

reifistatément in September 2014. Asregquired by our rules, hepdppHeation.

) On-December 23,.2014; ‘the Inquiry ‘Commiission issued another

BAFile 55235, Thi imderpinning for this

complaint against Roberts; K

complaint-was that Roberts had acconipaniedanother-attorney to various court
i};ﬁr@pﬁééﬁin;gjsﬁ?.r suggesting that Roberts was:engaged inthe unauthorized! practice
of law during this-extension of her susperision; Robetts denied that:she had

engaged-iti the practics of law, pointingoutthat she afiended court

octedings-as a-nen-attorney:Social Security Administration represeritative:

On September:16, 2015, the Ingquiry Conimission. dismissed the complaint and
closed KBA Bile 23938 without the iniposition of any distipline againstRoberts.
On September 25, 2015, the 2009 bar complaint used to bar Roberts*

automatic reinstatement to the practice of law;, and nearly six-yeats after KBA.

 File 18336 filing, was resolved with & private adiipuition foF  vidlatioh of SCR

' 3130{11)(anattomeysh&ﬂprowdec@mpetﬁntrcpresentamnl
Meanwhile, the:61-day suspenmon,deemed by this Courtas proger

Wwall itito its.

eighteenth month, with Roberts! application for reinstaterent awaiting.
approval of the Character and Fitness Committee. Unfortunately; the
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Character-and Fitriess Cotfimittée was not informed that thers:was rio longet'a
disciplinary miatter pending;so-that her application for reinstatemient could

proceed.

Eventually, 4t Robierts’ téquigst; the-Character:and Fitness Committe:
helda Hearinig on her Application for Reinstatemiesit it Jatiusry 2017. “The.
Committee conéluded that Roberts had met &ll fiecessary-prerequisites and

qualifications for reinstatement;-and:it-recommended to the Board of Governbis

“ theapprovalofROhsrts’a,gphcataanfor reinistatement; Bér Couirisel did fiot.
«challengé that recommendation;
Oni Mgy 19; 2017, ‘the Board fssued fts Findings of Fact, Conclusions of

Starittes’s recommisndation: that.

LawW, and Recommendafion accepting the G

Roberts be reinstated to the practice of law in Kentucky, subject to-her

By-a vote.of 11 to 6, the Board requested that Rcbartsbe Yequiied fo pay “no,.

costs pursuant-te SCR 3,510(1)in light'of the substantial delays:in processing:

A File 18336 in abeyarice over Mis.

ReberIS’obJectxon” “The. six members voting against the request called “instead

for Mrs, Roberts to'be:allocated orly-talf of thie costs of the raceedings? The:
- Board.also recommmighded thaf Rabebbhlghly encouraged toseek-out onesor

niotre. practice:miéiitors. The mlyzssuebefamusmthrs review isBai Colinisel’s

challenge to-the Board's recommendation that/Roberts hiot bie assessed costs in.

connection with her teitistatement..



. , I ANALYSIS |
Bar Colissel agrees with all recommendations:of the Board except the-
Waiver of the assessment of costs; Ber Counselicontends that'an-exeraption

from the paymientiof costs is rigt stithorized by the applicable Supreme Court

Rules, Specifically; Bar Counsel relies upon'8CR 3.5106(1) which: states, ity
-pertinent part; ' .

The Dxrectcrr shall.fiot accept an appli‘
costs mcurred in the suj

bond of. $250ﬂ;oof Any addz ; z ea,sfa wwill bex pazd by Apglieant
' (Emphasis added.)
Roberts. peudm advance. the.fees. requlrﬁd to mltlatethe reapphcaﬁon

process and'she posted the biond teqiired fo:667er additional costsup:to

| $0500.00, “The vhly costs af Sfake here are theunpaid costs ordinarily taken
from the bond an&f'ﬁthﬁ.::addiﬁmakcostﬁ:ﬁot:éovere;ii_-. by thie borid.

Bar Counsel argues that nothirig it the:SGR 3.510(1) iraplies that the

paymient.of coste i's;;fdiéefetiari;a:y‘_ In-¢ffect; Bar Counsel argues that the

phrase; “coéts will tie paid by Applicant,” is acommiand: froriwhich this Cotirt

has left itself no discretion-to.deviate even when fairness and justice démand

otherwise. We:disagres. We interpret-our Supferie Court Rules in accordance

 withi thelr plain langiage. Sturgéon.v, Commonwealth, 31 8.W.4d 189, 198

(Ky. 2017).



We do not construe the phiase “[a]dy sdditional costs-will be paid by
Apphcant” as.equiivalent.to *any additional costs shall-be paid by Applicant:*

Theword “shall,” of eourse, denotes &' inatidate.> SCR 3.510(1), Howevet; Uses

thie terim “will,” which Mertiam-Webister defitiés. in-a. number of contexts,>
including: as an. auxilfiary‘*verbﬁ used: {1)“o express*%&feéﬁ:e;-‘éhbic&ﬂ mlhngness,
consent;” (2) “o expresS frequem custoniaty, o habitualsetion e natural

tendency or'disposition;” anid (3) “tG- axpr;ess futurity.”

In.context, SCR3:510{1)%s use; o£ “iill” cormotes the eustomary and

pngtit ofcgsts; That 18, in the Hsyal

habitual future:disposition of the pa

couirse of events, we ke

t'the; applicant for:reinstatement to pay the costs.

attributable to the reinstaternent:process, and the-applicant should expect the

same: Theirule dogy fiot figgate the possibility thaf

a-deviation from that expectation, and so-we:confirm:now that this Gourt:

ry diseetive for allocating,

retains-the: discretion fo:depart from thercustom
costs when fairness and justice 56 tequirs.

scted outside the scope/ofits,

Bar Gounsel also ¢onterids that thie Board®

autharity” inviclation.of SCR 3,510(3) when itrequested Roberts’ exemption

from costs. SCRB{SI0[3) provides, in telovant part; “The Board shall 1

":.'L'ar’srparlauce. and nms' i m, 4] ;
k ~.must'be given: acampulsory meaning:” Bla:ck’

) “Slmll means shall Vandgﬂallv o
Corp. . Rriight, 325
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{ aipptovat ordisapproval of the

the record; report arid Briefs:and reconirieti

application [for reinstatement] to-the:Court.”

We:dio notagree:with Bar Couisel's interpretation of the abave nils, We

1& that coristraifis the Board to on{yrecommendmgthe

téad nothing into the 1

approval orrejection of an application for reifistatement. ‘The Kentucky Bar

Assoctation is the organization establistied by rulé of this Colitt te.car yrotitits.
constitutional mandate to “govern admission to the bar-and ithe:discipline of

mexibers:of the bar* Ky Const, § 116y.aceord KRS 214,160, The Bodrd of

Governors of the. Kentucky Bar Assoclation 1§ essenitial to-cu funiction of

~ governing the bar of this state, 'and we welcome the:input:of that body. The

Board’s recommendatians relevant.to the fust-disposition-of disciplitiary

matters can assist the {

té mgfhe apmpnatéresglumnto such:
matters,

W& make no-findings; amd we reach no conclusivns'suggesting that Bar

Counsel acted impropetly or othierwise acted in had faithin-opposing Roberts’

automatic refnstaterment. ‘Neverthieless, it catiiot'be denied thatRoberts’

teinstatement following a/61-day suspension:took far too leng. ‘The extentto

which fault for that rests with-a particular departiient of the KBA, the Dffics of

Bar Admissions, this Court’s rules, e with Robierts herself; is.a matier we do

niot address herein.
III. ‘DISPOSITION
W agree with and accordingly.accept, the Board of Governors’
recommendation that Nency Oliver Roberts’ Application for Reinstatement to
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the practice'dflaw be approved. Dié to the extenuating circumstarices

‘described above, we find:it appropriate in:the exerciseofour disvretion to grant

the Board’srequest.to exertipt Rcbeﬂsfrom the payment of additional costs
| incurred by the KBA in’héfireinstatement pmce;é;

Tt i therefore OERED‘: |
1. Nancy Oliver Roberts® Application for Refiistatemernit o the Kentucky Bar
Association is approved pursiant to. SCR 3.510; subject to-paragraph3 below;

2: Roberts isencouraged to seek.outiorie or fitors praeHGE THEHLOTS.

3. I'she has ot already doneisoy Roberts shiall éommence her attendance and

active: participation ini the KBA's Ethics and Professionalistn Enhancement
Program.
proceeding

and the $2500 bond posted by Roberts.in corfjunction with her Applic:

4, No.additiorial costs shall bis asssssed against Roberts for thi

HoH fot

Reiristatement shall be refunded. in full upon the Hnality of this.Order;

i

Cunningham, Hughes, Keller, VanMetex, Venters, and Wright, 4J.,

. eoncur; Minton, €aJ;; not sittifig,

ENTERED:. Novieraber. 2,2017.




