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AFFIRMING

Appellant, .-Th:omas Edward Davidson, along with co—defendant Ketzin
‘Boyd, was indicted for thirty4on'e counts of first-degree robbery_, one'eount for -
each lndi\lidual vietim present at fourteen different restaurant robberies that .
oc_curred -in Louisvjlle between Qctobelr 24; ‘2013; and December 2, 2013.
-Appellant was also charged with being a ﬁrst—degre'e persi‘stent felony offender.
These counts were tried together in the Jefferson County Circuit Court 1 The

Jury conv1cted Appellant on fourteen counts of ﬁrst degree robbery and for

1 An additional charge of possession of a handgun by a convicted felon was
severed and is not part- -of this appeal. : :



being a ﬁrst—degree persisténf felony offender. He received a total sentence of
thirty yéars’ imprisonment.

On appeal, Appellant assefts three instances of trial error as support for -
his claim that he should have a new trial. He contends the trial court erred Ey:
‘1) failing to sever some of the thirty-one co_unfs of robbery; 2) permittihg three
police officers to testify that the robberies were all related to eac:h other; and 3) |
informing the jury that it had ruled thatAboth defendants should be tried

together on all charges.

I. THE TRIAL COURT DID NOT ERR IN FAILING TO SEVER THE
ROBBERY OFFENSES '

Pridr to trial, Appellant moved to sever vthe robbery counts for separate
trials so he would not be required to simultaneously defend against thirty—One
counts of first-degree robbery. He argues on appeal that the trial court’s
refusal to do so was an abuse of discretion. “The test for abuse of discretion is
whether the trial judge’s decision was arbitrary,l ﬁnreasonable, unfair, or
unsupported by sound legal principles.” Commonwealth v. English, 993 S.W.2d
941, 945 (ky. 19994). Our review involves a two-step procesé: first, we consider
~ whether the offense_s were properly joined in a single indictment pursuant to |
RCr 6.18; and second, we consider whether RCr 8.31 required separate trials.

RCr 6.18 permits the joining of sepérate crimes in a single indictment if
“the offenses are of the same or similar character or are based on the same acts
or transactions connected togéther or constituting parts of a common scheme

or plan.” As the Commonwealth correctly notes, we have consistently upheld
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the joinder of multiple robberies when fhé' offensés were ‘;closely related iﬁ
character, circumstance, and time.” See Cardine v. Commonwealth, 623
S.W.2d 895, 897 (Ky. 1981); Davis v. Commonwealih, 899 S.W.Zd 487, 488-89
(Ky. 1995), overruled on other grounds, Mern'tbeather v. Commonwealth, 99
S.W.3d 448 (Ky. 2003). . |

All of the robberies, invélving thirty-one victims, occurred within a brief
span 6f six weeks and. each -occUrréd under similar circumstances. Each
robbery occurred at a restaurant and involvea two men armed with a revolver
using a white Honda Accord for transportation. Witngsses ét different
robberies consistently described the robbers’ phyéical appearance and élothing,
‘incluﬁing a red, whit(‘e,v and green hat referred to as a “granny hat.” Police
discovered-sﬁch a hat after Appellant_attémpted to have his girlfriend dispose
of his clothing. The crimes all occurred near Appellant’s and Boyd’s
* residences. The similarities between fhese offenses are striking. They are very
clearly offenses “of the same or sirﬁilar character” properly joined under RCr
6.18.

RCr 8.31 permits properly joined offenses to be ;severed for separate trials
when a party has satisfied the burden of si'lowing that he would be “unfairly
prejudiced” by the joint triél. Parker v. Commonwealth, 291 S.W.3d 64}7, 657
(Ky. 2009i. Trial judges are vested with_greaf discretion in determining
whether to join or séver offenises. Brown v. Comﬁonwealth, 458 S.W.2d 444,

447 (Ky. 1970). We have “consistently declined to disturb that discretion
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absent a showing of clear ahuse and actual prejudice.” Ch‘erryAv_.‘
Commo_nwealth, 458 S;W.éd 787, 793 (Ky. 2015) ,(citat_ion omitted). -
Rather than demenstrating acmtll prejudice, Appellant 'snggeststhat'the i
~prejudice inherent in t_he “monumental task” of defending .'against thlrty-one
charges is self-evident. He'contends 'that he faced f‘slmply too nlany counts.
with too many prosecuting witnesses to Inot be prej'udicial-.” We decline to
adopt that presurnptidn by ﬁxing a maxin1unl number of charges that may be |
jeined. for trial. | We aré not persuaded that Appellantwas unfairly prejudic’ed.A

" The trial court did not abuse its discretion in-denying Appellant’s motion to

SEVEr.

II'. THE ADMISSION ‘OF THE POLICE OFFICERS’ OPINION
' TESTIMONY WAS HARMLESS ERROR -

Appellant next cla1ms the tr1al court erred by allow1ng three pollce
detectlves to express the1r belief that the spec1ﬁc robber1es they 1nvest1gated
\ were related. Appellant al_so argues that the tr1al -court erred by perm1tt1ng the
lead dete.ctive to testify that all the robberies charged in the indictment were
“conneeted,” thus implying that if Appellant was guilty ef one of the rebberies,
he was guilty of them »all. Over Appellant’s objections, the trial court accepted :
the Commonwealth’s aréument that the ofﬁcers’ opinions were Aadmissi-ble o
under KRE 701 beeause each was rat1onally based upon the test1fy1ng officer’s
'-percept10n and would be helpful to the ] jury. Upon review, we are sat1sf1ed that
: the trial court m1s1nterpreted and m1sappl1ed KRE 701..

KRE 701 prov1des as follows:



If the witness is not testifying as an expert, the witness' testimony

in the form of opinions or inferences is limited to those opinions or

inferences which are: ‘

(a) Rationally based on the perception of the witness;

(b) Helpful to a clear understanding of the witness’ testimony or the
" determination of a fact in issue; and

(c) Not based on scientific, technical, or other specialized

knowledge within the scope of Rule 702.

The Commonwealth’s argument and the trial court’s ruling miss the mdst‘
fﬁndamental requirement of KRE 701: “A witness must have personal
knowledge in order to qualify for lay opinion testimony ﬁnder KRE 701][.]”
Robert G. Lawson, Kentucky Evidence de Handbook § 6.05[2] [c], 417 (5th ed.
| 2013). KRE 701(a) requires the opiniori to be based upon the witness’s own

perceptibn rather fhan an opinion synthesized from information perceived by
others and later conveyed to the witnt;,_ss[ Under KRE 701 “lay opinion [is
limited] to situations involving the ‘the perception of the witness.” Id. at §
6.05[2][a], 415. None of the officers witnessed the robberies or saw the
| perpetrators. Their opinions are based upoh the perceptions of those who
witnessed the crimes and then related their observations to the iﬁvestigating
officers.2 |

We further conclude that the opinions do not meet the rule’s
“helpfulness” th;'eshold. Lay witnes-s opinion testimoﬁy under KRE 701(b)

must be “helpful” to’the jury and not a waste of time. Id. at § 6.05[4][b], 420;

~

2 We disagree with the dissent’s characterization of this ruling. Our ‘
interpretation of KRE 701 in ne way suggests that witnesses cannot testify to opinions
based upon what they perceive in a video recording or photograph. .
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- see also McKinney v. Com'mon-wed"lth,.60 S.W.3d 499, 503—04 (Ky.'2AOOl)_.A As -
Wigmore notes w1th respect to opinion testlmony whenever 1nferences and
k conclus1ons can be drawn by the jury as well ‘as by the w1tness the witness 1s
superﬂuous.” "7d ohn Henry_ 'Wigmore, Evidence in Trials at Common Law § :
1917 (4th ed. 1978) After hearing the testimony of the eye viritnCSSCs to each
'_ robbery, the Jurors were as capable as the officers of compar1ng the s1m11ar1t1esl_
and connecting the dots to iorm their own opinions. The op1n10ns of the
officers contributed nothing helpfuI. to._ “a clear understanding of [their]
testimony or the detern1ination of a fact in issue.”3 : |

In the broad sense ‘however, the opinion evidence ex‘pre‘ssed here by the
officers is not the klnd of opinion testlmony addressed by KRE 701 KRE 701
serves a rather mundane and undramatlc purpose wh1ch we mlght be more
likely to notice if the rule did not exist. Much of our spoken communlcat1on in
the Ehglish language is expressed in the form of opinions instinctiirely and
automatically .dr’awn‘almost subconsciously fro'rn‘perceptions and observations
in -the course of everyday life. It is often difﬁcult for an individual to articulate

the specific perceptions that generate the opinion.

- 3 1In this véin, we note that the Commonwealth emphas1zes the officers’ tra1n1ng
and experience in criminal investigation as giving weight to their opinions, but the
Commonwealth does not offer KRE 702 as an alternative theory for introducing the
opinions. KRE 702 does not apply here because the particular opinions expressed by
the officers require no expertise. KRE 702 “permit(s] opinion evidence from experts '
-providing ‘scientific, technical, or other specialized knowledge’ if it will ‘assist the trier
of fact’ in understanding the evidence or determining a fact in issue.” Gray v.
Commonuwealth, 480 S.W.3d 253, 269 (Ky. 20 16). Ordinary lay jurors would require
no expert assistance to connect the evidentiary dots between the separate robberies,
and gauge for themselves the significance of the similarities and differences of the
' 1nd1v1dual robberies to reach their own conclusions.
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For example, a person may say, “When I callec-lA .your'hoﬁ'se, a small child
ans%;vered the phone;” or “Friday wes a very hot day.” To be precise, those are
Aopinions of non-experte. The speaker;s opiniop is that» a small child answered
'the phone beceuse the voice resonéfeel softly, ‘thetone was fimic_l, aﬁd the
'vecébulary was limited.. The speakef knows Friday was hot because she felt
the. sWeat on; her Brow, she was exhausted from exerting herself, and she saw
:the_ sun melting the taf up on the reef. In eVéryday speech, we do nof
encufnber' our con\;eréations with the minute perceptions thaf leed to such ..
epinions;'instead, §ve simpiy correlate the pefception,s intd the opinion and
state it as a fact—Friday was hot; a Small child enswered the phone. In eech-'_
instarice, the releVant- information -is.difﬁcﬁ'lt or cumberseme to exprese.
withoﬁf resoftihg to an opinien. |

Professor Lawson describes ‘l.ay‘opinion"c.es'timon& admissible under KRE
701 as ‘fiitﬂe more 'tharil a shorthand'rendition of fac‘ts. that the ‘wifness
perso,nally perceivec_l_.” Kentucky Evidence Law Handbook § 6.‘05[2][&], 416
(quoting 4 McLaughlin, We?nstein’s Federal Evidence § 701.03[1] (2d ed. 2013)).

KRE >701 is a modern coroilary of_ the common law “collective facts rule,”
which “permitsla lay witness to resort to a conclusion or an opipion to describe
en observed p-her'l_o;:nen:on‘ wﬂere thefe exists no other feasible alternative by
Wﬁich' fo comrﬁﬁnicate that observatien to the trier. of fact.” " Clifford v.

‘ ‘Commonwealth 7 S.W.3d 371 374 (Ky 1999) The N1nth C1rcu1t Court of
', Appeals provided a good descr1pt10n of the rule’s purpose in United States v.

Skeet:



If it is impossible or difficult to reproduce the data observed by the
witnesses, or the facts are difficult of explanation, or complex, or
are of a combination of circumstances and appearances which
cannot be adequately described and presented with the force and
clearness as they appeared to the witness, the witness may state
his impressions and opinions based upon what he observed. Itis a
means of conveying to the jury what the witness has seen or heard.

. . Because it is sometimes difficult to describe the mental or
physical condition of a person, his character or reputation, the
emotions manifest by his acts; speed of a moving object or other
things that arise in a day to day observation of lay witnesses;
things that are of common. occurrence and observation, such as
size, heights, odors, flavors, color, heat, and so on; witnesses may
relate their opinions or conclusions of what they observed.

665 F.2d 983, 985 (9’&1 Cir. 1982).

.Lallwson cités classic examples of KRE 701 lay opinion testimony: “a lay
witness may be allowed to testify to fhe speed of a vehicle in motion on the
basic observation of the vehicle” and “a lay witness may be allowed to teétify to
the insanity of an accused on the basis of personal observation.” Kentucky
Evidence Law Handbook § 6.05(2][a], 415. Without KRE 701, trial testimony
could become mired in debate about the countléss minute perceptions by
which ordinary people form the routine opinions that guide their lives.

- Because of KRE 701, those aspects of trial testimony can proceed like everyday -
- conversation.

Nevertheless, this error in the application of KRE 701~Was hafrniess. The
jury was obviously not swayed by the officers’ opinions that the crimes were
connected. Of the fourteen separafe robbery events with a total of thirty-one -
alleged victims resulting in thirty-one separate chargés, Appellant was
convicted of only ’seven‘events totaling fourteen victims; he was acquitted of

seven events involving seventeen victims. The jury clearly distinguished the
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guilt of Appellant from the guilt of his co-defendant. On five of the separate
events involving tén victims, 'thé; jury convicted Appellant b:lt acquitted his co-
| defendant, and on four of the separate events involving nine victims, the jury
acquitted Ai)pellant but convicted his co-defeﬁdant. On four events involving |
eight victims, the jury acquitted both Appellant and his co-defendant. The jury
convicted bofh Appellant and his co—défendant on only two of the fourteen -
events involving a total of five victims.

Consequently, we are satisfied that the error was harmless. Winstead v.
Commonuwealth, 283 S.W.3d 678, 688-89 (Ky. 2009) (“A non-constitutional
evidentiary error may be deémed harmless . . . if the reviewing court can say -

with fair assurance that the judgment was not substantially swayed by the

error.”).

III. THE TRIAL COURT’S COMMENT ON THE JOINDER WAS NOT
PALPABLE ERROR

Finally, Appellant contends that the trial judge erred during voir dire
when, in response éo a juror;s question, he explained that Appellént and Boyd
were being tried tpgethef “because the Cqmmonwealth has the right to have
them indicted together and I have ruled as a matter of law that it’s proper to try-
them together.” Appellant did not object and so he asks that we review the
comment for palpable error under RCr 10.26.

Appellant specifically argues that the judge’s comment violated RCr 8.31,

. which states in part that “[n]o reference to the motion [to sever] shall be made

during the trial.” While the comment may imply that a motion to sever had



been mad;a, the feferénéc ié fairly{ 6bsc‘ur‘e. He’ argues that the fri_al court’s
| éomrﬁent 'woul,d be interpr¢ted as the ju&ge’s léaifned opini_oh that Appéllgnt
. and Boyd acted toge-fher and therefore would be tricd together. We dé not
~agree thét the comment carried -that'meén.ing'. | |
‘,Palpablé error relief is:aya_ilable Undér RCr 10.26 on_ly upon a
deterrﬁination that manifeét injustice haé resulted from thé error. “Manifest
- injustice” is ,‘_‘érrorv [th:at-] SO seﬁously affect|s] the fairnesé; integrity, Or’ipublic'
| ‘repuf‘cation of ;the proceéding as to be ‘siﬁoékfng or jurisprud_entially .
infoierable.”’ Miﬁer v Commom&éalth, 283 S.W.3d 690,7’695 ,(K}tr.AQOOQ) (qﬁoﬁ'ng
‘Mar.‘tin v. Commonweaith, 207 S.W.3d 1, 4 (Ky. 2006)). We are satisfied that

the comment did not result in manifest,injustice. :

'IV. CONCLUSION |
For thé foregoing reasons, we hereby affirm the judgment 1of’ the Jéfferson
- Circuit Couft. | |

' "Alltnsittingr Miri:toﬁ, C.J; Hughés, Keller, VeinMe_tefr,'and'Wrigh‘t, JJ .,-.

concur. -Cunningham; J., concurs in result only by separate opinion.

CUNNIN GHAM, J , _(C-ONCUR-RING‘ IN RESULT: We should not say more
in our opinions .th;an is necessary. : |

1 éoncur fully with" thve majority cpnciu'sion. that the opiniOns of the
witnesses do not meet the “hélpfulness” threshold Q_f K.RE‘701(.b).- 'I also agree

. such error was harmless. That is all we need to say.
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Instead we venture off into an elaborate discussion of a much more

complex issue of KRE 701(a) and the\troublesome language of what is meant by -
perceptlon of the witness.” The majority expounds a very strict rule that will
cr1b future witnesses into a very narrow cell of testlmonlal worth. That is not
the intent of the rule. Lay witnesses could look at the video of a robbery taking
place, Which may have occurred months before. They are not witnesses to the
event taking place in‘ real time. But “the perception of the witness” of the video
sureb; gives‘ theﬁ1 a basis to give an opinion as to the identity of the subject in
the video. The authority cited by the majority is inclusive, but not exclusive. It
gives examples of one type of testimony which is appropriate under this rule. |
But, it does not exclude other types of evidence which may not arise of the
actual performance of the crime itself. The “facts which the witness personally
perceived” es menﬁoned by Lawson, can be the personal observation of a video
‘recordin'g ora document'.

I might agree with the opinions here, that the cri)rnes were connected, but
that such epinions do not comport with the intent of KRE 701(a). HoWever, the
majority says much too much as to why it does not, when it really doesn’t have -
to say anything at all. The failure to meet the “help_fuiness” threshold is

enough for this case. Therefore, I must respectfuily concur in result only.
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