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COMMONWEALTH OF KENTUCKY, | | - APPELLANT
JUSTICE AND PUBLIC SAFETY CABINET, B : :
DEPARTMENT OF KENTUCKY STATE

POLICE |

ON REVIEW FROM.COURT OF APPEALS
V. CASE NO. 2015-CA-000603-MR
FRANKLIN CIRCUIT COURT NO. 10-CI-00023

VIRGINIA GAITHER, ADMINISTRATRIX AND _ - APPELLEE
PERSONAL REPRESENTATIVE OF THE '

- ESTATE OF LEBRON GAITHER,

DECEASED

. OPINION OF THE COURT BY JUSTICE HUGHES

AFFIRMING

'The‘ Kentgcky State Police (KSP), a departrnéht within the
Commonwealth’s Justice and Public Safety Cabine't; seeks diécretidn’ary review
of a Court of A_ppealsf decisibn upholding a motion by the Estate of LeBro'n' o
_ Gaither for post;judgment interest on damageé awarded by the Board of
Clair_nS. ‘This is the..thira appeal in this matter, arisi;‘lg from the Jlily _1996 E
murder of LeBron Gaither, and marks the parties’ sgcond visit to fh_is Court:

 We granted the motion‘for discretionary review to consider KSP’S contention



that the Court of Appeals misconstrued Civil Rule (CR) 54.01 and the statutes
fKentucky Revised Statute (KRS) 360.040, KRS 44.130, and KRS 44.140) which
govern post—judgment interest -on Board of Claim.s’ ands. Agreeing with the

r

Court of Appeals that in the c1rcumstances of this case the Estate is entltled to
post—_]udgment interest from the date of the initial Franklin Circuit Court
judgment, we affn°m.

| . RELEVANT FACTS
We recounted in-detail the. series of events that culminated in Gaither’s |

death in Gaither v. Justice & Pub Safety Cabinet, 447 S.W. 3d 628 (Ky 2014)
To recap briefly, while he was st111 just e1ghteen years old, Gaither Worked as a
. confidential informant for KSP ofﬁcers investigating illegal drug trafficking in
Marion and Taylor Counties‘., Gaither’s role was to make controlled buys from
. suspected drug dealers. After ,Gaitherthad made several such buys, the '
detectives for whom he was wbrkiﬁg had him testify before grand jtuies in the
two counties. . Notwithstandihg that Qb_vidus 'compromise- of Gaither’s
confidentiality, soen after the grand jury appearances, the detectives had him
| attempt to initiate a “buy/bust” involving one of the dealers agaJnst whom

Gaither had testified. Unbeknownst to the detectives, that dealer had been

tipped off about Gaither’s testimony by a member of the Taylor County Grand

Jury. Despite the detectives’ precautions, during the “buy/bust,” the dealer
. managed to separate Gaither from the police detectives, drove him to an |

adjoining ceunty, and brutually mﬁrdered him.



In.Febri.lary 1998, Gaither’s Estate, which is administered by Gaither’s
grandmothér, 'Virginiai Gaither, ﬁled a wrongful-death action against KSP in the .
Board of Claims. See KRS 44.073. The Estate alleged that Gaither’s July 1996
death was the result of negligently performgd ministerial acts by certain/KSP
officers within the coursé and scope of their cinployment. As noted above, that
claim has had a lengthy proce.duralt history. d

The Board of Claims originally ruled, in accord with Gray v.

Co'mmo-n'wealth, Transp. Cabinet, Dep’t of High‘ways, 973 S.W.2d '6i (Ky. App.
1997), that the _cia_im was unﬁrﬁely because it was not filed within one year of
‘Gaither’s death. The Estate appealed, and eveﬁtually, in Gaither v. Bd. of -
Claims, 161 S.W.3d 345 (Ky. App. 2004), the Court of Appeals cbnsidered an
‘intervening decision by this Court; ovefruled Gray in light of that decision; and
deemed the Esfate’s-claim ﬁrﬁely, because it was filed within one year of the
personal represcntétive’s appointment and within two years of the decedent’s
death. The Court of Appeals remanded the case to the Board for further
Aproceedings. ' N |

- On remand, the Board’s .n'ew proceedings culminated in a'December

2009 Final Order upholding the Eétate"s negligeﬁce cla1m In the Board’s view,
the detectives’ résponsibilities to a conﬁdential informant, at least those |
responsibilities at is;ue in this case, wére so well established as to constitute

“a seriés of ministerial duties,” the brgéch of which, under the principles'd_f
compa:'ative negligence, rendered KSP liable for thirty percent of Gaither’s

damages. Finding Gaither’s damages to have beeh"‘f_uneral expenses in the
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amount of $5,573.08 and tﬁe total dest_ruction of the decedent’s earning
| c’:apacity . . . amount{ing] to $562,433v.0.0,'” for a'sum of $568,006.08, the Board
conclﬁded that “the Ré’spondent [KSP] is liable for $168,729.90 in damages to -
the Claimant [the Estate].”? | | |
KSP appealéd from-thafc. award to the Franklin.Circuit Court, and on-

Januéry 5, 2011, the circuit court entered its Opinion and Ordér re/versing the_
decision of the Board. After reiterating that the Board of Claims Act waives the
Commonwealth’s sove,reigﬁ imﬁunity for the negli'gent' perférmance by its
employees of ministerial duties, KRS 44.073(2), but not for the negligent
performancé of dfscretionaiy duties, KRS 44.073(13)(a), the couﬁ held that “the
acts performed by'K'SP in' this case were discretionary, not ministerial,” with
| the result that “KSP is.immﬁne from suit under the Board of Claims Act.” This
~ second dismissal of the Estate’s action rendered other issﬁes moot, including
(1) KSP’s alternative contention that even if KSP was deemed liable, the Board’s
award'_should be reduced to reflect thé parties’ stipulations about damages and
(2) the Estate’s cross‘-appe.a‘liseeldng an award of interests and costs.

'The Estate again appealed, and although the Court of Appéals afﬁ’rrr;ed
the dismiséal on immunity grounds, the Estate ultimately prevailed in this
Court. In Gaither v. Justice & Pub. Safety Cabinet, suprd, we explained that

while much of the Gaither-related police work in this case should be deemed

\

1 This amount is thirty ﬁercent of the stated lost earning capacity without the
funeral expenses. The Board’s reason for excluding the latter is not apparent from its

order. :
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discretionary aﬁd so outside the purview of the Boa_rd of Claims Act, the use of |
| Gaither'in tile “buy/ bﬁst’; operation after his confidentiality had been ufterly
comprorﬁised was different. This Court held 'that the Board reasonably found |
the detectives’ decision to .serlld Gaither to yet another “buy” to bé contrary to “a
clear and certain imperative within the law enforcement professiohs,” 447
S.W.3d at 635, an imperative so clear and well established as to have bec;ome
" ministerial. We held “that the duty cdmpelling the performahce of a ministerial
‘act need not spring from a épeciﬁc statute, admiﬁistrative régulation, or formal
pblicy statcmént or protocol], but] . . . may flow from common law duties or
professional customs and practices.” Id. Accordingly, we reversed the
dismissal of the Estate’s action and réinstated the Board’s liability finding.

We agreed with KSP, hoWever, thgt the Board’s award of damages
exceeded the parties’ st_‘.ipulatim:ls and found “nothing in the record to support
the additional amount.” 447 S.W.3d at 640. Instead, noting “lost earnings,” as

| stipulated; 6f $490,024.00, and proven funeral expenses of $5,57 3.08, we .
added the two, applied the thirty percent of fault the Bbard apportidned to KSP
to arrive at $148,787.12 as KSP’s share, and instructed the Board on remand
to entef a Final Order reflecting an award in that amount. |

The Board complied with this méndate by Final Order entered in
Jaﬁuary 2015; and KSP then promp'tly paid the Estate $148,787.12. Soon

- thereafter, the Estate moved the circuit court to “supplement” the award by

granting post-judgment interes_f on the award amount from the date of the

circuit court’s initial, take-nothing judgment in favor of KSP, i.e., the January
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5, 2011 “bpinion and Order,” in which the Citcuit court erroneously deemed
KSP immune from the Estate’s suit. According to the Estate’s estimate, the
| interest from thatl date until the award was paid in February 2015 is about
-$85,000.00.2 |

Citing Thurman v. Commonwealth, Transp. Cabinet, Dep’t of Highways,
981 S.w.2d 140 (Ky.-App. 1998), the circuit court denied the Estate’s ntotion
fdr interest. The post-‘judément interest statute (KRS 360.040), the court
noted, does not apply to Board,awards as such (Thurman), but only to the
judgment entered after the award has been filed in or appealed to the circuit
court pursuant to KRS 44,130 or KRS 44, 140 respectlvely In the Franklin
Clrcmt Court s view, 1ts January 5, 2011 order vacatmg the award could not be
deemed to satisfy either of those statutes. _

For the third time, the Estate then appealed, and the Court of Appeais
reversed. The appetlate panel aclnaoWledged, as otiginally entered, the J anuary
2011 take-nothing judgment did not support an award of interest. Under
pertinent caselaw, howeterf—in particular, Elpers v. Johnson, 386 S.W.2d 267
(Ky. 1965), and Commonwealth, 'I‘ransp; Cabinet, Dep’t of Highwdys v.
Esenbock, 200 S.W.Sd 489 (Ky. App. 2006)—that initial circuit court judgment,

having been corrected and increased on appeal, should be understood as if it

2 This estimate was made at the time of the Estate’s 2015 motion in the circuit
court. Because the post-judgment interest statute, KRS 360.040, provides for annual
compounding, the Estate’s claim has increased some since then. We note, too, that
the rate of post-judgment interest changed in June 2017, potenﬁally aﬁ'ectmg
compoundmg after that date. .



had—correctly—upheld the Boai'd’s a\;vard to the exfént qf $'148,787. 12, with
interest accruing acco;‘dingly from the date of “eﬁtry,” ie., frém January S,
2011. |

We granted KSP’s motion for. discretionary review to weigh iﬁ on ﬁhat'
appears to be a recurring issue in th¢ Court of Appeals.3 Agré_eing, basic;ally,
- with the Court of Appeals’ reading of Elpers rilnd thé pertinent statutes, we
affirm. | -
| ANALYSIS

Bécause the parties do not dispute the beftinéht facts, the qﬁéstions
| befor¢ us concerning if and when- poét-judgment interest began to aéCrue on
the Estate’s award from the Boara of Cléims are purely matters of law,
_' speciﬁcally sta‘tutory'and rule construction and the application of relevant .
caselaw. Accordingly, our standard (;f review is de ‘n‘ovo. Board of Educ. v.
Hurley-Richards, 396 s.w.3& 879, 885 (Ky. 2013) (noting that statutory
] | construction is a m;:tter of law). | |

As KSP correctly notes, the Commonwealth and its agencies are as
immune from jud'gments against them for interest as they are frorﬁ judgh:ients
| for other sorts of damages. Banker’s Bond Cb_. v. Buékingham, 265 Ky. 712, 97
S.W.2d 596 (1936); Commonwéalth, Dep’t of Transp., Bureau of Highways v.

Lamb, 549 S.W.2d 504 (Ky. 1976); Powell v. Board of Educ., 829 S.W.2d 940

3In adeﬁon to this case and Esenbock, see, e.g., Chiu v. Frederick, 2009 IWL
3672876 (Ky. App. 2009), and Thomas & Betts Corp. v. A & A Mech. Inc., 2008 WL
2696877 (Ky. App. 2008). .
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' (Ky App. 199 1) Thus “itisa well—settled principle that neither a state nor
pubhc agency is liable for interest on public debts unless there is statutory
authority or a contractual prov1s1on authonzmg the payment of interest.”
Powell, 829 s.w.2d at 941 ('eztmg Lamb and Bankers Bond).

The Estate’s first hurdle, therefore, is to show that interest on a Board of
Claitns’ award has been authorized by‘ the General Assembly. As correctly
noted by the Court of Anpeals,. that question was long ago decided 1n the
Estate’s favor. in Commbnwealth, Dep’t ef Highways v. Young,- 380'S.W.2d- 239

| (Ky. 1964)-, the former Court of Appeals upheld an award of post-judgment
interest under the Board of Claims Act. The Court noted that although the Act
didi not make express provision for interest on Board awards, the Act did '[and
does]| allow appeals frorh the Board to circuit court, and ptovided [and provides]
that | | | |

“The court shall enter its ﬁndings on the order book as a judgrnent

of the court, and such judgment shall have the same effect and be

_enforceable as any other judgment of the court in civil causes.”
' (Emphasis added.) Thus, if any other judgment in the Nelson

Circuit Court would draw interest from the date of its entry, then
so would this one [affirming the Board’s award]

The statute authorizing the procedure in this case [the appeal from
the Board to the circuit court] provides in substance that the '
judgment of the circuit court shall be enforceable against the
Commonwealth as any other judgment would be enforceable,
which is the equivalent of saylng that all the attnbutes of any other
judgment would follow this one.

Young, 380 S.W.2d at 240, 241 (quoting KRS 44:140(2) [now (5)]).



As the Young Court noted, the ﬁost—judgmeﬁt interest statute, KRS
360.040, épplies to judgmenfs entered on appeal from Board of Claims’ awafds _
in the séme way and to the same extent aé it does tb other judgments. Under
that statute, Young, whoé_e award was affirmed by both f.he circuit couft and
the former Court of Appeals, was entiﬂed to post-judgment interest for the two
‘years 6f appellate delay Betwéen the initial entry of the c1rcu1t court judgment
confirming the Board award and payment of the award following afﬁﬁnance on
appeal. The Genefal Assembly’s waiver of immunity with reépect to. iaost;
judgment interest under the Board of Claims Act is thi._ls well established. We
tﬁm then to the post-judgment interest recox;erable by the Estate in this case.

For tﬁe relevant timf_: ‘pmeriod, the pdst—judgmf;nt interest sté.tlite, KRS

‘ 360.640, provided in pertinent part that “[a] judgment shall bear twelve percent
(12%) interest compounded anhﬁally from its date.”® Such staﬁ;tés are
widespread. L. R. James, Date Jfrom which interest on judgment starts runﬁing,
as affected by modification of 'amourit of judgment on appeal, 4 A.L.R.3d 1221
(originally published in 1965) (collecting caltses from the federal courts and from
courts in v_irttially every state in f.he country dichssipg and applyihg post-
judgmeht interest statutes broadly similar to ;Juré) (hereafter “James”)'; Their

purpose, generally, is “to placé [fjudgments] upon the same footing as other

4 For the first time since 1982, the General Assembly last year amended KRS
360.040, in part, to make the statute’s separate provisions easier to read. The
. amendment also lowered the general post-judgment interest rate from twelve percent
to six percent as of June 29, 2017. What effect, if any, this change has on the Estate’s
accruing interest on its interest after that date can be addressed on remand.
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liquidated .demands énd thus insure compens:ation to the creditor for the lass
of the use of his money during the périod in which he was wrongfully deprived
of it.” Emberton v. GMRI, 299 S.W.3d 565, ssé (Ky. 2009) (quoting Farmer v.
Stubblefield, 297 Ky. 512, 180 S.W.2d 405 (1944)) (emphasis r_emoved): See
also Kaiser Aluminum & Chem. Corp. v. Bonjorno, 494 U.S. 827, 835-36 (1990)

| (“ITihe purpose of postjudgment interest is to corqpensatg the success'fulk
plaintiff for being deprived of éomp_ensation for the ioss from thé tifne between
tﬁe ascertainment of the aamage and the payment by the defendant.”) (quoting
Poleto v. Consolidated Rail Corp., é26 F.2d 1270, 1280 (Srd Cir. 1987))..

KRS Chapter 360 (the “Interest and Usury” chapter) does not define
“judgment;’ fbf purpose$ of the post—judgmerﬁ interest statute, but as generally
understood in our law, “[a] judgment 1s a written brdér ofa court adjudicating
a claim or claims in an action or proceéding.” 'CR 54.01. The sfatuteh has
historically been read as referring to'.the “judgment” of the trial court. The
statute’s reference to the judgment’s “date,” in the singular, furthermore,
indicates the trial coﬁrt’s “final judgment,” which our rules 'd,eﬁ'ne as “a ﬁnal'
order adjudicatin"é all the rights of all the partiés in an acﬁon or proceeding.”
Id.; see Atlantic Pa’iﬁting'& Contracting, Inc. v. Nashville Bridge Co., 670 S.w.2d
841, 847 (Ky. 1984) (upholding an interest award 6n an unliquiaated claim
from.“the date of final judgment in the trial Court”) (emphasis supplied). Suéh a
judgment w111 usually trigger appellate deadlines, 'and, generally, the accrual of
- post-judgment interest;_' CR 73.02; KRS 360.040 (“A judgment shall bear . . .

interest . . . from its daté.”).
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KRS 360.040 becomes ambiguous? or at least seemingly so, when for
some reason the trial court must enter more than one “final” judgfnent A trial
ccurt may amend its _]udgment pursuant to a motlon for example or in accord
with the mandate of an appellate court. A trial court’s final _]udgment mlght be
set aside for some reason, and a new judgment entered, with or without new
proceedings.‘ Questions arise in such cases as to which judgment—the
original, erronecus one or the subsequent, new or modified one—starts the

| accrual of post—judgment intere_st. See, e.g.; Strunk v. Lawson, 447 S.W.3d 641
(Ky. App. 2013) (addressing a ﬁost-uialémoﬁon scenario). Becauee this case |
involves two types of correcticd on appeal—the reversal cf the circuit court’s
initial immunity rl.iling, as well as the redﬁctio:_l of the Board’s initial damages’
award—we, after eome general considerations, focus separately oh thoee

- reascne for altering the judgment.

_If a court, eithe; the trial court pgrsuant to a post.—triai mction or an

' aﬁpellate court, sets aside or teverses a final judgment awarding damages (e.g.,

for error tainting the liability determination or undermining the damages
award), and grants a motion for new trial ot‘ remahds fcr further proceedings,
the original, erroneous trial court judgment is no longer final; it no longer |
dlSpOSCS of all the claims of all the parties. Thus, in accord with ‘the
stra1ghtforward meaning of KRS 360.040, if a remand results in a new award -of
damages, post—judgment interest accrues fro_m the date of the new ﬁnal_

| judgment, rather than that of the.origin_al,‘ but superseded, Aerrone'cus

judgment. Cf. Kaiser Aluminum, 494 U.S. at 835-36 (holding that, where the '
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trial court granted a new trial as to dameges, post-ju&gment interest began to-

- accrue following the new trial, not as of the first one. Post-judgment interest
comp'ens'ates for the loss of the use of one’e damages “between.the |
ast:ertaihment of the_ tiamage and the paytnent by the defepdant. ... Where _

| the [origihal] judgm_ent on damages was not supported by the evidence, the

datmages heve not been ‘ascertained’ in any h:eaningful way.”} (citetions an.d

. inte'rnal‘quotation,marks omitted); and see Maynard v. Maynatd,' 251 _S.W.2d

454, 56-57 (Ky. 1952) (holdihg that an original d.ivorce‘ awérd vacated on

-appeal becaus:e excessive and' remanded fer reeipportionmeht was not a final

judgment. on which interest could accr'ue);.Clark v. Clark, 487 S.W.2d 272 (Ky.
1972) (eame holding in another divorce case where the original apportienment

was remanded for reconsideration in light of 'an intewening case and, after new
evidentiary proceedings, the result was a s'igniﬁcantlyA different award).

| On the other hand, and ‘at the other extreme, if an awat'd.of damages is
simply atfﬁrmed on appeal, as was the posture in Yottng, supra, then there is no

“new” judgment following the appeal, just the reiteraﬁon of the judgment |

- entered before the appeal was taken. Thet judgrhent thus retains its finality

(i.e., it still dispbses/of the case), and interest accrues under KRS 360.040

. “from its [the judgment’s] date.;" In that situation the judgment’s date is simply

the date of its originvallentry.‘ Cf. Emberton v. GMRI, supra, (upholding the

constitutiona]ity of KRS 360.040 against a claim that by imposing interest
during the pendency of an unsuccessful aﬁpeal from.a “money judgment,” the

statute discriminates unfairly between mdney judgment appellants and
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-appellants from other types of judgment.); and cf. DeLong Equip. Cé.. v.
-Washington Mills Electro Minerals Corp., 997 F.2d 1340, 1341 (11th Cir. 1993)
(noting that under Fed. R. Ai)p. P. (Fe'dellal Rule of Appellate Procedure) 37,
“[a]wafd_ing interest from the date of the dis_trict'ccl)urt judgment is tl'ie»usual‘

" rule when tﬁat_ judgrnent is afﬁnried’;). .

Between those two extremes—where an appeal results in something
other than ';he straightforward reversal or straightforward afﬁrmance"of a trial
court’s award of damages—whether poSt—judgmént interest begins to accfue at
. th.e‘time of the first jﬁdgment or of the rémand judgmehf has been said to
depend on “the extent to which [the] judgment is invalidated on appeal|,]”
Wheeler v John Deere Co., 935 F.2d 1090, 1097 (10th Cir. 1991); or on
whether “the trial court pos-sessed a sufficient record to rénder a correct’
judgment,” Long v. Castle Texas Prod. Ltd. P’ship, 426 S.W.3d 73, 81 (Tex.
2014); or on whether the remand resulted from a claimant’s “failure to preserit
sﬁfﬁcient evidence” as Qpposed fo “a judge’s légal mistél«_:e or misuse of
.discrétiqn.” Mcknight v. Circuit City Stores, Inc., 14 Fed. Appx. 147, 155 (4th
Cir. 20()1); Fortunately, this case does not require us to address fhe éuestion
" in such general terms. We ére concerned here with the effect of our 2014
rulings in Gafther v. Justice .& Pub. Safety Cabinet, 447 S.W.3d at 628, that (1)
reversed the lower courts’ determination that KSP is immune from fhe E'state’é
claim, thﬁs re;instaﬁng the Board’s award; But 2) SimulténeouSIy reduced that
awarc\l so as to bring it into conformity with the pé.rties’ stipulations. These two

types of appellate rulings—reinstatements of vacated awards and modifications
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of 'élward. amounts where the modiﬁcétion does not require the record to be
reopened—are common enough to have acquired settled post-judgment interest
consequences. Both allow for the accrﬁal of post-judgment interest from the
date of the pre-appeal, erroneous judgment.
Appellate reinstatements occur, for exarhple, in cases where the trial

court haé granted a defense JNOV or new trial motion, DeLong Equip. Cé.,
| Supra; has reverséd an arbitration award, Merit Ins. Co. v. Leatherby Ins. Co., .
728 F.2d 943 (7th Cir.. 1984) ; or, as in this case, has reversed an
adminis&aﬁve damages award. Brooks v. United States, 757 F.2d 734 (Sth Cir.
1985). In DeLong, which involved fche reinstatement of a jury verdict following
'th,e trial court’s grant of a new trial motion, the circuit cburt explained that
“lijn cases such as this one, which reinstate a jury. verdict for the plainﬁff, we
think that equity ordinarily, and perhaps always, commands that i11t¢rest be
'awardéd f'rom.the date of the original [erroneous] judgment.” 997 F.2d at
1342. Thatis so; the Court explained, because, 'among other reasons, the
integrity of the original award is .co_mpromised if its value is, in effeét, reduced
(by delay) without some legal justification for the reduction. Id. While this.
reason applies with .particulai'_ force to jufjverdicts, which have constitutional
stature, it applies as well to administrative- awards, which are undermined to

the extent that appellate delay is allowed to reduce their value.
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With respect to appellate _.rulihgs' upholdihg the original deterrnination'of \
_ liability, but adjusting on the existing record the amount of the aw..ard,"5 as this
Court didr the Board’s original award in this_case, the clear majority position is
-that post-judgment interest accrues from the ongmal judgment. James, 4
A.L.R.3d 1221 supra If the appellate mandate requires a reduction of the
award as here the original award can be deemed “ ‘correct to the extent it was
- permitted to stand, and interest on a judgment thus partially affirmed should
be computed from the date of its initial entry.” Institutionalized Juveniles v.
Secretary of Public ‘Welfare, 758 F.2d 897, 927 (3rd Cir. l985) (quoting Perktns
v. Standard Oil Co., 487 F.2d 672, 676 (9th Cir. 1'973)). | |

Even if the appellate court’s mandate increases the award, the gerleral
rule is that “interest on the revised award will run from the date of the original
judgment.” Brooks v. United States, 757 F.2d-at 741 (quoting Copper Liguor,
Inc. v. Adolph' Coors Co., 701 F.2d 542, 545 (5th Cir. 1983)). “[Iljnterest properly
~ accrues from the date of the initial Judgment the Brooks Court explamed \
“‘because that is the date on wh1ch the correct judgment should have been
entered ” Id. (quotmg Copper Liguor, 701 F. 2d at 545) (other citations and
internal quotation marks omitted)). See also, Young v. State, 212 P.3d 1258,
1263 (Or. 2009) (noting, in a case in which ah-award had been jncreased on

appeal, that

5 Where the remand requires a complete reassessment of damages on a new
record, post-judgment interest usually accrues from the post-remand judgment. See
Kaiser Aluminum, supra; Long v. Castle Texas, supra.
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~ “[t]he view as now taken by a majority of states is that where a
money award has been modified on appeal and the only action
necessary in the trial court is compliance with the mandate of the
‘appellate court, then the interest on the award, as modified,
should run from the date of the original judgment .,asifno
appeal had been taken.”) (citation and internal quotatlon marks

4 om1tted)

" Here, of coﬁrse, our mandate reduced the Board’s award, but affirmed it
to the tune of slightly less than $149,000.00. Under the majority rules just
discussed, post-judgment interest began to accrue on the date of the original
judgment. That date was not, as the circuit court correctly noted, the date of
the Board’s 2009 order, finding liability and awarding damages to the Estate,
but -was rather, under KRS 44.140, the date of the circuit court’s erroneous
judgment dismissing the Estate’s claim as barred by KSP’s immunity (January
5, 2011).6 Under the majority rules, interest began accruing on that date
_noththstandlng the fact that the erroneous judgment awarded the Estate
nothlng, for that was the date a correct Judgment—z e., a judgment awardlng
$148?000-.00 plus—should have been entered.

As the Court of Appeals correctly explained, our law is in accord with

these majority rules. Under KRS 360.040, the current post-judgment interest

statute, and its similar predecessor” our courts have held that an award of

6 Of course, as noted above, the first circuit court judgment in the late 1990s or
early 2000s affirmed the Board’s initial dismissal on grounds of untimeliness, a ’
position rejected in a 2004 en banc Court of Appeals’ decision, Gaither, 161 S.W.3d at
345. After remand and an evidentiary hearing, the Board then entered its December
2009 Final Order upholding the negligence claim and awarding damages. ‘

7 Prior to 1942, Sec. 2220, Ky. Stats. prov1ded that “[a] judgment shall bear
~ legal interest from its date.” :
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damages disallowed and vacated for some reéson by the trial court but later -
reinstated by an appeilate court bears interest “from the date the [correct]
judgment should have been entered.” Elpers; 386 S.W.2d at 268 (réiﬁstating
jury verdicts folioWing trial court’s erronedus JNOV); Decker v. Glasécock
Trucking Ser‘v., 403 S.wW.2d 27 S (Ky. .1966) (applying Elpers to similar |
situation). |

Damage awards; essentially upheld on épp'eal, but_ modified to some
extent by the appellate céurt without the need to reopen the fecord on femand, _

. likewisé have‘becn'held to accrue post-judgment interest from the date of the

| trial court’s initial judgment, not the remand judgment. Esenbock, 200 S.W.éd

at 489 (holdihg, with respect to a miscalculated award that was increased on -
appea], that post-judgment interest begins to accrue on the date of the iﬁitial,

erroneous award—the date when the correct a\&ar-d should have been made;

' - Stephens v. Stephens, 300 Ky. 769, 190 S.w.2d 327 (1945) (holding, with
respect to an award decreased on appeal so as to conforrh with the evidence (as
in this case), th:at post-judgment inté;est bégan to accrue from the date of the
first judgment to th; extent that that judgment had been upheld); Waterbury v.
Watérbury, 281 Ky. .107, 134' S.W.2& 1009 (1939) (same) (citiﬁg Noél’s Adm’x v. -

.Black’s Adm’r, 244 Ky. 655, 51 S.w.2d 955 (1932))‘_.

| This case was complicated to some extent by the fact that our 2014

| remand included corrections—reinstatement and modification—for both types

of error. Since separately, however, each type of correction reéults in post-

Jjudgment interest beginning to accrue on the date of the initial erroneous
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judgment, we are cénvinced that the Court of Appeals correctly held that the"’
two corrections together also call for post-judgment interest from th'e date-of
the initiél, albeit erroneous, trial court judgment, ie., January 5,' 2011. |

Against this conclusion, KSP contends that the Board’s 2009 awardA in
| favor of thle Estate was not é “jud_gmeht” for the purposes of the po_st—judgrnent
interest statute, and fqrther notes that upon KSP’s 'app‘ea‘l from the Bdard
award the trial court’s January 261 1 judgment did not confirm the award in
_any way or “enter” it, as seerningly contemplated by KRS 44.130 and KRS
44,140.- Instead, the trial court vacated the award and dismissed the Estate’s |
claim as barred by‘irhrnunity. KSP ﬂlen .pr)se's a rhetorical qﬁestion: Cah |
interest accrue on 'é judgment that was~adverse to the élaima.nt? Insisting that
the a.nswer is an obvious “no,” KSP concludes that the Court of Appeals erred
by ruling otherwise. |

Of course, the real questibn is no’; quite the one KSP asks. The real
question, rather, 'is whether interest can accrue on a judgmerlt adrerse to the
claimant where that judgment is ﬁltimately determined to have been erroneous |
" and, had it been correct both could and should have been in favor of the
cla1mant? That question is another way of asking which party the wrongdoer
(tortfeasor here) or the victim, is to bear the cost of delay occasioned by the

. trial court’s error.

KSP maintains that, inasmuch as it was neither responsible for the error
. nor guilty of any sort of bad faith in raising the issues it raised during the

course of these proceedings, it would be unfair to saddle it with interest for
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‘what was, after all, the Estate’s appeal. As the cases discussed above indicaté_,, ‘
however, a majority of coufts have decided fhat a trial court’s\—erroneous setting
aside of an award (jury verdict, arbitrator’s award, administrative recovery),
should not result in a transfer of monies (by diminishing the value of 1;he
award) from a victim to an injﬁrer. Contrary to KSP’s uﬁdérstandihg, in other
words, the purpolse of the post—judgment interest statute, as we explained in
Emberton v. GMRI, supra, is not to penalizé judgment debtors for undué delay;
the pl;u"pose, father is to prevent delay from penalizing judgment éreditors. o
'ISince, in cases such as this one, “[c]alculating interest from the date of the
second [remand] judgmenf would penalize [the plaintiff] for the trial judge’s
error,” DeLong Equip. Co;, 997 F.2d at 1342, iﬁterest is to be caicUlated .
Ainstéad, as the Court of Appeals held, from thei initial judgment, even though
that judgriient was mistakeniy adverse to the Estate. '

- Asa llast gasp, KSP suggests that this result is-contrary soﬁehow to the.
generai rule that Wéivers of immunity are fo be construed narrowly. It ié not.
| KRS Chaptér 44, the Board of Claims Act, provides, 6f course, for a limifed
waiver of the Commonwealth’s immunity from tort claims. As noted above,
within that chapter, KRS 44, 140(5) sfates vmth respect to Board awards
| challenged on appeal to circuit court that “[t]he court shall enter its-ﬁndings on
the order book as a judg_meﬁt of the court, and such jucigment shall have the |
same effect ahd be enfc.)rceable as any 6ther judgment of the ¢purt in civil
~ causes.” Thls airecﬁve to treat a judgment.pr.emised on a Board of Claims’

award as any other judgment of a Kentucky circuit court is crystal clear.
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As noted in considerable detail above, for non-state-actor defendants
who find thémselves 1n circumstances like those now confronting KSP—i.e., a ‘
verdict and damages.’ awgrd for the plaintiff, the trial court’s erroneous
vacation of that award, and an appellate court’s reinstatement of it—the post-.
judgment ihtefest statute, KRS 360.040, makes such defendants liable'for
pdsf—judgmént interest from the date of the initial, erroneous trial court
judgment, not fhe date of the rémand judgn\lent. Under the above-quoted A
section of the Board of Claims Act, circuit court judgments erroneously
- Vacatihg Board awards “havé the séme effect,;’ includihg that 6f ringing the
post-judginent in’_cerest bell.- While KSP is correct that we are to construe
narrowly the fvaiver provisions of the Boaﬁi of Claims Act, that rule does not -

entail that we ignore the Act’s plain terms.

CONCLUSION

In sum, _ﬂlc Court of Appeals cofrectly read t.hé Board of Claifns Act és
according circuit court judgments entered pursuant to the Act the same
' tréatxnen(under the post—judgment interest sj:atuté as ordinary ciyil
judgments. Post—judginent in’;erest accrues from entry of an ordinary judgment
that 'erro'neously vacates a da.n;lage award or efroneously calculates Sucl_'x an 7
award, where an appellate court can mandate correctiqn' of the error wifh.out‘
resort to additional proceedihgs. The Court of Appeals appropriately held that

post—jﬁdgment'interest began to ééc;'ue from the circuit court’s initial, albeit

erréneous, January 5, 2011 judgment. Accordingly, we affirm the decision of
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the Court of Appeals and remand the matter to the Franklin Circuit Court for
entry of an appropriate order.

All sitting. All concur.
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COMMONWEALTH OF KENTUCKY, - APPELLANT
JUSTICE AND PUBLIC SAFETY CABINET,

. DEPARTMENT OF KENTUCKY STATE

POLICE

: ON REVIEW FROM THE COURT OF APPEALS
V. CASE NO. 2015-CA-000603-MR
‘FRANKLIN CIRCUIT COURT NO. 10-CI-00023

VIRGINIA GAITHER, ADMINISTRATRIX AND '

PERSONAL REPRESENTATIVE OF THE APPELLEES

- ESTATE OF LEBRON GAITHER, '
DECEASED

ORDER CORRECTING
The listing of counsel for appellee is hereby cbrrected and the attached
opinion is hereby SUbstituted in lieu of the original opinion. Said correction does
not affect the holding of the original opinion rendered by the Court.

ENTERED: February _19 , 2018
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