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AFFIRMING IN PART, REVERéING IN PART, AND REMANDING

In August of 1996, Sophal Phon (Phon), along w1th four other gang
members, participated in.the brutal murder of two people and the deadly
assault of a twelve-year—bld giri. 'Phon was under the age of 'cightécn at the
time of the murders. He ultimately enter_ed a guilty plea before the Warren |
Circuit Coﬁrt and a jury was empaneled for a sentencing hearing. After a full
opportunity to present evidence, the jury recommended that Phon be s¢ntenced
to life-imprisonment without ﬁhe-poSsibility of parole (“LWOP”). ’fhe Warren
Circuit Court s_entér_;tced Phon‘accordingly. Phon nbw.gppeals the denial of his

third Rule of Criminal Procedure (RCr) 11.42 motion and his second Rule of



Civil Procedure (CR) 60.02 motion. For the foregoing reasens, this Court
affirms inl part and reverses in part the opinion of the Court of Appeals and
remands to the Warren Circuit Court.
I. BACKGROUND

Phon a member of a gang, entered the home of Khamphao :
Phromratsamy and Manyavanh Boonprasert in August 1996 At the direction
of the gang leader, Phon kllled Khamphao and Manyavanh, execut10n style. He
also shot their twelve-year-old daughter in the head but she miraculously
survived. Phon claimed that ti'le then twenty-‘six—year-eld leader of the gang
had instructed him to execute the victims.and he complied in fear of |
retribntion. |

Phon and the five other gang members were charged and indicted in
1996, when Phon was sixteen years old.! Phon was indicted on two counts of
murder; assault first degree; robbery, ﬁrst degree; and burglary, ﬁrst degree.
‘The Commonwealth noticed Phon of its intent to seek the death penalty in his .
case. In order to assist Phon in escaping this harshest penalty, Phon’s
attorney recommended that he enter a guilty plea and they present a case of

mitigation to a jury for senteneing. Due to the recently-passed 1998 House Bill

© 455 in Kentucky, the sentence of LWOP was a new statutory punishment.

1 There is some dispute as to whether Phon was sixteen or seventeen years old
at the time of the crimes. For purposes of this appeal, we will accept Phon’s claim that
he was only sixteen.
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Phon consented that the sentence be available to the jury as an option.2 The
Commonwealth still sought the death penalty before the jury. | -
Phon presénted a robust case of mitigation evidence to the jury. His |
family members and experts testified about: Phon’s upbringing in a politically
hostile and tyraﬁnical country; his family’s refuge in Thailand; how three of
Phon’s brothers had died of starvaﬁon during their time of refuge; the
deplorable and inhuman¢ conditions in the refugeg' cémp; the tragic death of
- Phon’s younger brotﬁer after they had reached the United States; and Phon’s
IQ of 74 and the effect it had on ﬁis judgment. After hearing all the evidence,
the jury was given several options for sentencing: death, LWOP, life without the
pbsSibility} of parole for 25 years (LWOP:. 25), life imprisonment; or twénty years
dr more. The jury, after finding the presence of an aggravator at the time of the
. murders, recommended that Phon be sentenced to LWOP, which was |
s1/1bsequent1y imposed by the ciréuit court.
_Phon filed his first RCr 11.42 motion before his formal sentencing,
.claiming ineffective assistance of counsel for failing to éxplain the inciusion of
LWOP as an avéilable penalty and the failufe to make a timely appeal, among
- other corollary argl.iments. The trial court denied Phon relief and the Court of

Appeals affirmed, finding that the trial court’s decision was well-supported and

2 This Court certified the law for the Attorney General, after Phon had entered a
guilty plea and been sentenced, holding that “upon the unqualified consent of the
defendant, a sentence of life without parole may be lawfully imposed for capital crimes
committed before July 15, 1998.” Commonwealth v. Phon, 17 S.W.3d 106, 108 (Ky.

2000). ’
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Phon had failed to establish his claim. Phon v. Commonwealth, 51 S.W.3d 456, |
458-61 (Ky. App. 2001}. N (

| .Aft'er the United States Supreme Court’s decision in Roper v. Simmons,
holding that the death sentence was l;ncensﬁuitionail_as applied to juvehiles, |
see geherally Roper v. Simmons, .'543 US 551 (2005), Phon ﬁled for further
posf—conviction relief. The circuit court denied the motion and the Court of
'Appeals again affirmed. Phon v. Commonwealth, Ne. 2006-CAJ00é456-MR,
2008 WL 612283, *1 (Ky. App. March_77, 2008). The Court determined that
- “Phon was advised by counsel of‘the then existing possible penalties.” Id at *4.
“Just ae Phon cannot now change his guilty plea because the maximum |
penalty would no longer apply, he cannot now obtain a new sentencing hearing :
siniply because the maximum penalty would ne Ionger apply.” Id.

In June 2013, Phon ~made a third attempt for post-conviction relief, citing
new United States Supreme Court cases relating to the imposition of LWOP
sentences ageinst juvenile offenders. Phon requesied a new sentencing heariﬁg
pursuant to\RCr 1'1.42 and CR 60.02. The Ceurt of Appeals denied all relief.
This Court granted discretionary review, leading to the appeal before us now.

| I STANDARD OF REVIEW

: Whethe; t.o' grant relief purSuaht te CR 66.02 is a matter left to the |
~ “sound discretion of the court and the exercise of that discretion wﬂl not be
disturbed on appeal except for abuse.” Brown v. Commonwealth, 932 S.W.Zd
359, 362 (Ky. 1996) (quoting Richardson v. érunner, 327 S.W.2d 5’72, 574 Ky. .

1959)). We also review a trial court’s denial of RCr 11.42 relief for an abuse of

)
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discretion. Teague v. Commonwealth, 428 S.W.3d 630, 633 (Ky: App. 2014).
“The test for abuse of discretion is whether the trial judge’s decision was
arbitrary, ﬁnreasonablé, unfair, or unéupported by'sound leg_él principleé.”
Foley v. Commonwealth, 425 S.W.3d 880, 886 (Ky. 2014) (citing Commonwealth
v English, 993 S.W.2d 941, 945 (Ky. 1999) (internal citations omitted)).
However, also presented to this Court are several issues of law including
quéstions of constitutionality and statutory interpretation. On these issues, we
review conclusions of iaw de novo. Cumberland Valley Contractors, Inc. v. Bell
County Coal Coﬁo., 238 S.W.3d 644, 647 (Ky. 2007). |
| L. ANALYSIS
A. PHON’S CONS’_l‘ITiJTIONAL CLAIMS MUST FAIL.
Phon’s argument to this Court encompasses several interrelated

_ Constitutiqnal claims, both pursuant to, thé United States Constitution and the
Kentucky Constitution. He claims, ﬁfst, that LWOP is an unconstitutional.
sentence for all juvenﬁes, even when the sehtencing procedure is discretionary
rather than mandatory. Phon next contends that if discretionary LWOP ‘
sentencing for juvéniles is constituti_brially permissible, there must be specific
ﬁndingsA that the juvenile in question is “permanehtly incorrigible” for the
sentencé to be found constitﬁtionally proportianate to the. crime. And last,
Phon argues thét his sentence is prohibited by Kentucky’s Coﬁstitution. :

For the reasons statéd herein, we affirm the Court of Appeals’ opinion in

part and hold that LWOP for juveniles is not constitutionally prohibited when

the sentencing procedures comply with the holdings of Miller v. Alabama, 567

. :



U.S. 460 (2012). Specifically, there must be an adequate opportuﬁity for the
judge or jury sentencing the offenoler to consider the offender’s youth and
background to determine whether LWOP is appropriate, given the
circumstances.of the crime. We hold that there is no spec"iﬁc(fact—ﬁnding
required before imposing LWOP in these cases and Phon’s sentence was not
unconstitutionally disproportionate to his crime. Additionally, we hold that.the
Ken‘oucky Constitution does not prohibit juveniles from being sentencod to
LWOP under a discretionary, thorough sontencing procedure.

1. The Eighth‘Amendment of the Federal Constitution does not
prevent the discretionary imposition of LWOP as to juveniles.

Phon first argues that his sentence is already prohibited by the Eighth
Amendment of the United States Constitution, pursuant to precedent from the
United States Suprome Court; Relevant to his argument are two integral casés:
Miller v. Alabama and Montgomefy v. Louisiana. Based on the ianguage of
those cases, however, we hold that the United States Supreme Court hos |
limited its absolute prohibition to mandatory LWOP sentences for juveniles.

a)  Miller v. Alabama.

Miller v. Alabama involved two fourteen-year-old offenders who had each
been convicted of murder and sohténced to LWOP. 567 U.S. at 465. In each
case, the stgte ‘law required the LWOP sentence wifho'ut any consideration of -
each offender’s youth, background, or other circumétances. Id. The Court

held “that mandatory life without parole for those under the age of 18 at the |



. time of tneir crimes violates the Eighth Amendment’-s prohibition on ‘cruel and
unusual punishments.” Id.
| “The Eighth Amendment’s prohibition of cruel and inusual punishment
‘guarantees individuals the right not to be sﬁbjected to exeessive sanctions.”’
Id. at 469 (quoting Roper, 543 U.S. at 560). “That right ... flows from the basic
‘precept of justice that pumehment for crime should be graduated and -
proportioned’ ’ to. both the offender and the offense.” Miller, 567 U.S. at 469
l(quotlng Roper, 543 U.S. at 560 (quoting Weems v. United States, 217 U S. 349,

1367 (1910))). Thus, “proportionality is central to the Elghth Amendment »
Miller, 567 U.S. at 469 (quoting Graham v. Florida, 560 U.S. 48, 59 (2010.)).

| Proportionality is then viewed “according to “ ‘the evolving standards of decency
that mark the progress ofa ma?tiring societsr.’ ”  Miller, /567 US at 469 |
(quoting Estelle v. Gamble, 429 U.S. 97, 102 (1976) (quoting Trop v. Dulles, 356

U.S. 86, 1010 (1958) (plurality opinion))). |

'The Court reflected on its reeent opinions in Roper and Graham. “Roper

held -tnat the Eighth Amendment bars capital punishment for children, and |
Graham concluded that the Amendment also proh1b1ts a sentence of [LWOP] for
a. ch11d who comm1tted a nonhom101de offense.” Miller, 567 U.S. at 470.
Following the logic and understanding in those cases,‘the Court recognized
“that children are constitutionally different from adults for purposes of
sentences.” Id. at 471. Especially important in that distinction is that the
usual “penological justifications” for certain sentences are either leesened or -

completely inapplicable to juvenile offenders. See id. at 472-73. Thus, “|m]ost
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fundamentally ... youth matters in determining the apprdpriateness ofa
lifetime of incarceration without the possibility of parole.” Id. at 473.
Contrary to this distinction, the sentencing schemes at issue in Miller
treated each offender the same, without recognizing the diversity:
But the mandatory penalty schemes at issue here prevent the
sentence from taking account of these. central considerations. By
removing youth from the balance-—by subjecting a juvenile to the
same [LWOP] sentence applicable to an adult—these laws prohibit a
sentencing authority from assessing whether the law’s harshest
term of imprisonment proportionately punishes. a juvenile offender.
... [Ijmposition of a State’s most severe penalties on juvenile
offenders cannot proceed as though they were not children:
Id. at 474 (emphasis added). The Court emphasized the harshness of
mandatory penalties as they, “by their nature, preclude a sentencer from
~taking account of an offender’s age and the wealth of characteristics and
circumstances attendant to it.” Id. at 476. The Court held “that the Eighth
“Amendment forbids a sentencing scheme that mandates [LWOP] for j'uvenilc
offenders.” Id. at 479. Underpinning its holding was the Court’s recognition
that “[bly making youth (and all that accompanies it) irrelevant to imposition of
that hérshest priSOn sentence, such a scheme poses too great a fisk of
disproportionafe punishment.” Id.
The Court declined to address whether the Eighth Amendment
. categorically bans LWOP as a sentence for any age group but emphasized _thét
if felt “appropriélte occasions for sentencing juveniles to this harshest possible

penalty will be uncommon.” Id. The Court, in fact, specifically stated thatit

“[did] not foreclose a sentencer’s ability to make that judgment in homicide



cases” but merely required that the sentence “take into account how children
are differént,_ and how those differences counsel agéinst irrevocably sentencing
them to a lifetime in prison.” Id. at—480. |

‘b) ' Montgdm_ery v. Loﬁisiana.

After the Millér decision, the -United ‘Stateé, Supreme Court was faced with
Whethf:r that decision was retroacﬁve in Montgomery v. Louisiﬁﬁa. _Us._,
136 S.Ct. 718, 725 (2016). The Court determined that the retroactivity of the.
ruling depended upon whether the holding was pfoc_:edural or substantive in" |
nature. Id. at 729-30. ‘-‘It follows, as a general prihciple, that a court has no
aﬁthofity to leave in .plaée a conviction or sentence that violates a substantjve
rule, regardless of whether the convicﬁdn or sentence became final before the
rule was announced.” Id. at 731. -

Thé Court determined that “Miller announced a substantive rule that is
retroactivé in cases on collateral review.” Id. at 732. Recognizing the géneral
holdiﬁg of Miller, the Montgorﬁéry Court went further ahd stated that “Miller,
then,— did more than require a sentencer to consider a juvenile offender’s youth
before impqsing [LWOP]; it gstéblished that the penological justifications for
[LWOP] collapse in iight of ‘the distinctive attributes of youth.” Id. at 734
(quotihg Millér, 567/U.S.i at 472). Because LWOP was deem¢d aﬁpfopriate for
only “the rare juvenile offender whose crime reflects irreparable- corruption,”
Montgomery, 136 S.Ct. at 734 tquo_ting Miller, 567 U.S. at 479-80 (quoting
Roper, 543 U.S. at 573)), the ruling also “rendéred [LWOP] an unconstitutional

penalty for ‘a class of defendants because of their étatus’—that is, juvenile
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'offénders whose crimes reflect the transient iﬁmamﬁw of youth.”
Montgdméry, 136 S.C;c. at 734 (citing Penry v Lynaugh, 492 U.S. 302, 330
(1989)). Thus, Miller dealt with a substantive rule rather than merely a
- procedural one. : ' . o
Although the Court commented on the substantiye nature of the rule, it
lin'iitéd the holding to “requir|ing] a sentencer fo consider a juvenile offender’s
youth and attendant characteristics before determining that [LWOP] is a
proportionate sentence.” Montéomery, 136 S.Ct. at 73_4'_(citation omitted). The
Court once again emphasizeci the differences between juvenile offenders and
adult offenders, focusing on the need for individ’uali;ed. assessmént of tﬁe
‘youthful chafacferistics_ of the offender. The Court determined that Miller,
“[llike other substantive rules, ... is retroactive because it ‘ ‘necessarily carrfies]
a significant risk that a defendant’ ’;hCI:C, the vast majority éf juvenile
offenders— ¢ faces a punishment that the law cannot irnpose upon him.’ ” .
(quoting Schn'ro v. Summerlin, 542 US 348, 352 (2004) {quoting Bousley v.
United States, 523 US 614, 620 (1998))). Thus, the rul¢ applied retroactively
to the petitioner’s case before the Court. |

c) | The Supreme Court’s rﬁlings do not forbid
. discretionary LWOP sentences for juveniles.

Phon argués that the Supreme Court’s rulings forbidding LWOP for
juvenile offenders applies to his case ‘because “[t}he jury in this case did not
consider or make the requisite findings under Miller.” Because there was no

specific finding by the jury or the court that Phon’s crimes “reflect irreparable
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corruption” rather than being a result of “transient immaturity,” Phon argues
that the LWOP sentence was therefore unconstitutionally disprdportionate, or,
at least, may be and, therefore, Phon is entitled to re-sentencing.

S

However, Phon conflates the dicta in the United States Supreme Court’s
opinion discussirig the qualities of youthful offenders with its much narrower
‘ hdlding. The limited holding in Miller was clear:

Graham, Ropér, and our individualized séntencing decisions make

clear that a judge or jury must have the opportunity to consider

mitigating circumstances before imposing the harshest possible .

penaity for juveniles. By requiring that all children convicted of

homicide receive lifetime incarceration without possibility of parole,
regardless of their age and age-related characteristics and the
nature of their crimes, the mandatory-sentencing schemes before us
violate this principle of proportionality, and so the E1ghth

Amendment’s ban on cruel and unusual punishment. -

Miller, 567 U.S. at 489. The Court did not outlaw LWOP as a poésible sentence -
for juveniles but deemed that a mandatory sentence of LWOP without aftention
to any of the attendant circumstances of youth violates the requirement of
proportionality under the Constitution.

Although both Miller and Montgomery caution céur‘ts about the “rare”
juv_enile offender whoSé crimes merit LWOP, this language is dicta and
gdidance. Even Montgomery was very clear in the specific holding and directive
to the courts: “Miller requires a sentencer to consider a juvenile offender’s'youth
and attendant characteristics before determining that [LWOP] is a
proportionate sentence.” Montgomery, 136 S.Ct. at 734 (citing Miller, 567 U.S.
at 483) (emphasis added). The Montgomery court also clarified what was and

was not required ﬁnder Miller. “Miller, it is true, did not bar a punishment for

11



all juvenile offenders, as the Court did in Roper or Graham. Miller did bar life
without parole, however, for all but the rarest of iuvenile offenders, those
whose crimes reﬂect permanent incorrigibility.” Id.

Based on this language, we cannot hold that all d1scret10nary sentencing
schemes permitting LWOP as a sentence for Juvenile offenders offend the
parameters of the Eighth Amendment. In contrast to these mandatory J
schemes, Phon had an extensive sentencing hearing. He presented multipie
| witnesses to present a case of mitigation. His attorneys expressed the limits of
‘his judgment due to his younger age. His family members explained his harsh
upbringing. All of these factors were presented to the _]ury That jury had an
opportunity to consider his age and his “youthful” characteristics. The
Constitution guarantees an opportunity for the sentencer to consider these
' characteristics; it does not require that the sentencer accept those
" characteristics as worthy of mitigating an LWOP sentence. As such, Phon’s
sentencing did not violate the Eighth Arnendment of the federal Constitution as

interpreted under Mi'ller and Montgomery.

2. This court is unwilling to extend the protections of the Eighth'
Amendment beyond existing precedent

As we have concluded that the Supreme Court’s precedent does not hold
that discretionary LWOP sentences for juveniles violate the Eighth Arnendment,
we must now determine whether the protections of the Eighth Amendment
should be extended to ban such'sentences under all circumstances. In many

. ways, we acknowledge that this discussion is highly theoretical as applied in
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Kentucky. As both the parties in this case recognize, only two prisoners are
serving LWOP sentences in Kentucky fér crimes’ committed as juveniles. Phon
is one of those offenders. This Court has fecdgn;zedbthat the legislature’s . .
statutes have limited th_e harshest sentence for capital offenses committ_ed
. while the offeﬁder is a juvenile to LWOP 25. See KRS 640.040; Shepherd v.
Commonwealth, 251 S.W.3d 309 (Ky. 2008). LWOP is not a permissible
sentence for such offenders like Phon under our statutory schemé. However,
that statﬁtory scheme is always subject to change. As such, it is still
important, both for the instant case and for the constitutional precedent of this
Court, to understand whether such a sentence is even constitutionally |
permissible; |

“The Eighth Améndment, in onljr three words, imposes the constituﬁonal
Hmitation upon pﬁnishments:' they cannot be ‘cruel and unusual.”’ Rhodes v.
Chapmdn, 452 U.S. 337, 345 (1981). The‘standard for what constitutes “cruel
and unusual” is “ﬂexibk and dynamic.”  Id. (quoting Grégg v. KGeorgia, 428 U.S.
153, 171 (1976)). “No static ‘test’ can exist by which courts determine whether
conditions of confinement are cruel and unusual, for the Eighth Amehdment
‘must draw its meanihg from the e_volving sténdards of decency tha_t- mark the
progress of a maturing society.’” Rhodes, 452 U.S. a£ 346 (quoting Trop, 356
U.S. at 101). |

" The. Unitéd States Supreme Court classifies its Eighth Aﬁlendment

‘precedent into “two general claésiﬁcation’s”‘: “chaﬂengeé to the leném of term-

of-years sentences given all the circumstances in a particular case ... [and
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challenges to] the proportionality standard ... [involving] the death penalty.”
Graham v. Florida, 560 U.S. 48, 59 (2010). -The first type of challenge is an
individualized review that “compar]es] the gravity of the offense and the severity -
of the sentence.” Id. (citing ‘P'Ic.zrmelin v. Michigan, 501 U.S. 957, 1005 (1991)).
The second challenge, however, looks to “the nature of the offense” or to
“characteristics of the offender” to determine whether the punishment in
qtlestion is cétegorically uneonstitutional for that offense or that claes of
offender.v Graham, 560 U.S. at 60-61. )

- Here, APl'ion makes a combined argument. First, he argues that LWOP for
juveniles is eategorically unconstitutional, even under a discxjetionary
sentencing scheme with an opportunity to present niitigating evidence.

Second, he argnes that without specific factual findings of incorrigibility, the‘
sentence is eategorically unconstitutional. Within this argum'ent, Phon also
seems.to argue that his sentence is disproportionate as applied to him because
the jury failed to-adequately consider all the mitigating evidenee. Thus, we

| shall address- each of these arg\iments in turn.

a) A discretionary punishment with constitutional
protections does not always equate to cruel and
unusual punishment. ‘

First, Phon argues that LWQP* for juveniles should be categorically
banned as unconstitutional under the Eighth Amendment. According to the .4
‘United States Supreme Court, this requires an examination of “objective indicia

of society’s standards” and “the exercise of [the Coi.l_rt"s] own independent
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. jﬁdgment whether the punishment in qliestion violates the Constitution.”
; Graham, 560 U.S. at 61 (quotiné Roper, 543 U.S. at 572).

Afnicus has provided this Court a thorqugh and helpful examination ‘of
the current condition of juvenile LWOP sentences in the nation. "Although
amicus argues it shows a clear trend that the nation h;als recognized such a.
sentence is cruel and unusual,‘_ this Court is not so convinced by these
objective indicia. Nineteen juﬁsdicﬁons have abolished LWOP for juveniles,
bﬁt still more states allow the sentence while limiting it. Additionally, while
Kentucky’s sfatutes do not 1isf, LWOP as a permissible sentence for juveniles,
and have not for over fifty years, that interpretation has not always.been SO
clear. It was nof until this Court’s decision in Shepherd v. Comnionwea_lth, 251
. S.W.3d 309 (Ky. 2008), that we made clear that LWOP was not a permiSsible
sentence under the juvenile cbde. Even that decision, which we will discuss
more in depth, is an interpretation of the absence of statutory language rather
fhan a clear legislative directive of exclusion. |

An enlighfcened society’s goal should, ideally, be to continue to trench the
dredges of humanity and constantly evolve to better support the existence of
th¢ community. Thus, our “evolving standards of decency” are constantly
changing and, hopefulily, improﬁing._ This? while encouraging for our state of
living, creates a difficulty in exémining long-past cases in which the
punishment is now being called “cruel and unusual” under the current
society’s standards. “Not bound by the sparing humanitarian concessions of

. -our forebears, the [Eighth] Amendment also recognizes the ‘evolving standards
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~ of decency that mark the progress of a maturing society.” Ford v. Wainwright,
477 U.S. 399, 406 (1986) (quoting Trop, 356 U.S. at 101). The standard is ever
evolving, which is why “[ijn addition to considering the barbarous methods

. generally outlawed in the 18th century, therefore, [courts] take[] into account

~ objective evidence of contemporary values before determmmg Whether a

particular punishment comports with the fundamental human dignity that the
Amendment protects.” Ford, 477 U.S. at 406 (citing Coker v. Georgza, 433 U.S.
584, 597 (1977) (plura.hty op1nlon)) So we must look to the standards- of
decency contemporary to the time of Phon’s sentence. _

At the time Phon was sentenced, he was eligible forthe death penalty. At
that time, numerous jurisdictions permitted capital punishment for juveniles..
The United States Supreme Court decision outlawing such a penalty was not
until 2005. Thus, when we not only Lexamin_e the eirolved standard of decency -
. currently, but examine the standards at the time Phon was sentenced, there
was no unanimity or agreement as to the proper way to sentence a juvenile -

- within the context of the brutal circumstances like those of the case at hand.

Thus, we are unconyinced that these state and national trends show us a
clear consensus agains’t the appropriateness of LWOP for juveniles in all
c1rcumstances We agree and acknowledge the United States Supreme Court’s
thorough exam1nat10n of the differences between juveniles and adults, the rare
occas1on that may call for such a harsh sentence for _]uvenlles, and the 1mph01t
warning to use such a sentence sparingly. Howeirer, that does not necessarily

equate to a consensus that the sentence is always, and in every circumstance,
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imacceptable by this Commonwealth, or this nation. But, “[clJommunity

cOnsengus, while ‘enﬁﬂed to éreat weight,’ is not itself determinative of whether

a punishment is cruel and unusual.” Graham, 560 US at 67 (quoting

Kennedy v. Louisfaha, 554 U.S. 407, 434 (2008)5. _

Thus, we must independéntly e#éxnine whether such a se_nter_1cé éffronts
the values inherent in the Eighth Amendment. “The judiéial exercise of
independent fudgment requires éonsidefaﬁon of the culpability of the offenders
at issue in light of ‘their crimes and characteristics, along with the severity of '.

’. the punishment in question.” Graham, 560 U.S. at 67 (citations omitted). We
must remember that z; categoricél ban determines that tﬁe 'senténce is
disproportionate in all circumstances of the danger of utilizihg a
disproportionate sentence is too gfeaf; to allow even the option for the sentencer
to utilize it. See Graham, 560 U.S. at 77-78. In Graham, the Sﬁpreme, Court
distiAnguishevd the nonhonliéide case before it with juvenilé offenders accuscd of
homicide. See id. at 69. The Court recogniied ;21 significant dfstinction
“between homicide and otheir. serioué violent offenses against the individual.”
Id. (citing Kennedy, 554 U.S. at 436-39).

Ina concurriﬂg opinion to Graham, Chief Justice Roberts_disagreed wn:h
the creation of a new categorical rule, instead believing that the standard
narro;;v proportionality review would be sufficient to profect the constitutional
rights at issue. xGraham, 560 U.S. at 86 (Roberts, C.J'., concui'ring in _the

| judgment). The Chief Justice recognized that: |

(
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A more restrained approach is especially appropriate in light of the
Court’s apparent recognition that it is perfectly legitimate for a
juvenile to receive a sentence of life without parole for committing
murder. ‘This means that there is nothing inherently
unconstitutional about imposing sentences of life without parolé on
juvenile offenders; rather, the constitutionality of such sentences
depends on the particular crimes for which they are imposed.
Id. at 94. Although a juvenile’s culpabilitylma'y be more diminished than
similar adlilt offénders, “that does not mean that their culpabilitsr is always
insufﬁciént to justify a life senterice.” Id. (citation omitted). In fact, tlie Chief
Justice recognized that “[slome crimes are so heinous, and so_ma juvenile
offanders so culpable, that a sentence .qf life without \parole may tie entirely
justified under ﬂie Constit/ution.” Id. at 96. Instead, he recommended that the
Court recognize the disp_roportionafe nature of Graham’s sentence under an
individualized review and continue to allow judges and juries the discrétion to
impose LWOP sentenaes in certain norihomicide, juvenile cases. See id. at 96.
“[Tjhe whole enterprise of proportionality review is premised oh the ustified’
| assumption that ‘courts are competent. to judgé'thé gravity of an offense, at ‘
least on a relative scale.” Id. (quoting Solem v. Helm, 463 U.S. 277, 292
(1983)). Thus the ultimate de0131on should be left to _]udges and j Junes to apply
this harsh penalty upon the most heinous crimes and the traditional
proportiona]ity review should be employ_ed to ensure that each sentence is .
constitutionally appropriate.
'We, like Chief Justice Roberts; remain unconvinced that certain
incidents of crin.le.will never risa to the levél of culpability and iricon'igibility

| that would warrant the impi)sition of LWOP on a juvenile. We acknowledge
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that the theoretical imposition of LWOP for a crime committed when the
offender was a juvenile s'ef;ms harsh on its face. However, “conditions that
cannot be said to be cruel and unusual underA contemporary standards are not

\ﬁnconstitut'ional. To the extent that such conditions are restrictive and evén

harsh, they are parf of the penalty that criminal offenders pay for theif offenses

against society.” Rhodes, 452 U.S. at 34.7 . For now, we ‘hold that the

imposition of LWOP for an offender who committed homicide as a juvenile is

not prohibited under the Eighth Amendrhent. We are unwilling, at thjs time,

based on the current objectivé indicia of society and this CO'LlI;t’S independent

" reasoning, to extend the protections of the Eighth Amendméﬁt to prohibit
LWOP in all circumstances after a constitutional sentencing where that
offender has the opportunity to preséht a fuﬂ case of mit;igation'. Such a
proceés allows full opportunity for the judg;e or jury to determine tﬁe

" reprehensibility of the crime, the culpability of the offender, but to also hear
evidence of and consider that offender’s youth and particularized

" circumstances. |

'b) Miller and Montgomery do not require specific
factual findings for the imposition of LWOP.

Alternatively, Phon also argues that without specific findings of -
incorrigibility from the trial court or jury, an LWOP sentence is
disproportionate for juveniles. Thus, LWOP may not be constitutionally
prohibited for all juveniles but requireé ceiftain spéciﬁc factual findings before

- such a sentence is constitﬁtionally sound. However, such an argument is
contrary to the explicit langﬁa'ge in Montgoﬁlery.
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In its argument before the Court in Montgomery, the state of Louisiana
‘argued that there was no distinction between juvenile crimes due to “transient
" immaturity” and those due te “ineperable corruption’f as “Miller did not require

trial eourts to make a ﬁnding of fact'regarding a child’sv incorﬂgibﬂity ? 136 |

S.Ct. at 735. In respondmg to this argument JU.SthC Kennedy stated “[t]hat

this finding is not required, however speaks only to the degree of procedure

Miller mandated in o;‘der to implement its substantive guarantee.” Id. Justice
Kennedy empha_si‘zed tﬁat the Uriited States_ Supreme Court;’“is careful to limit

the scope of any attendant procedural eequirement to avoid intruding more

than necessary upon the States’ sovereign adm_i‘nisfration of their criminal
jusﬁce systems.” Id. (citing Fofd, 477 U.S. at 416-17). The Court was clearin
stating “[t]hat Miller did not impose a fomal factfinding requirement does not
leave States ffee to sentehce a.child whose crime reflects transient immaturity
to life wifhout i)arole.” Montgomery, 1 36 S.Ct. at 735.

| Rather than emphasizing some hypothetical fact-finding for the jury or |

trial judge, the holdihg in Miller was limited. “Miller requires a sen‘(cencer to.
consider.a juvenile offender’s youth and attendant chéracteristics before
determining that [LWOP] is a proportidnafe sentence.” Id. (citing Miller, 567 |
U.S. at 483) (emphasis added). To hold that the courts must undergo a narrow _
and highly specific fact-finding mission would be contrary 1;0 this un_equivocal ‘
language from the United States Supreme Court and an invasion of the
- province of the jury. Itis up to the judge and jury to determine whether a

constitutionally permissible sentence is appropriate fot the circumstances. So
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long as the mitigating factors of youth and youthful characteristics are
considered, there is no necessity for a specific finding of “irreparable
~ corruption” or “permanent incorrigibility.”

c) Plioﬁ’s sentence is not unconstitutionally
disproportionate to his crime.

“The concept of proportionality is central to the Eighth Amendment.
Embodied in the Constitution’s ban on cruel and unusual punishments is the
"precept of jl;IStiCé that punishment for crime should be gfaduated and
proportioned to [the] offense.” Graham, 560 U.S. at 59 (quoting Weems, 217
- U.S. at 367). This festriction is “a ‘narrowi)roportionality principle,’ that ‘does
not require strict pr6portiona1ity between crimé and séntence’ but rather
‘forbids only extreme sentences that are A‘grosslyir disproportionate’ to the
crime.” Graham, 560 U.S.-at 59—60 (quoting Harmelin, 501 U.S. at 997, 1000-
01 (Kennedy, J., conéurriﬁg in part and concurring in judgment)).- | .

’I;he United States Supreme Court has explained the “approach for
‘determining Wl’.léthel" a sentence for a term of years is grdésly disproportionate
fof a particuiar defendant’s crime.” Graham, 560 U‘.S. at 60. The Coﬁrt |
“begin(s] by comparing the gravity of the offense and the severity of the
sentence.” Id. (citing Harmelin, 501 U.S. at 1005). If the case before it
represents a “rare” conélusion of “gross disproportionality,” then the Court
shoﬁld compare the sentence to other offenders in the jurisdiction and other
sentences for. the same crime in other juriSdictions. Graham, 560 U.S. at 60

(citing Harmelin, 501 U.S. at 1005).
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In our review of the facts undel;-lying this case, this Court believes the
sentence in question ‘was constitutionally proportionat(? to the crime. Despite
all of Phon’s backgro;'md, age, and immaturity, he willingly chose to execute
two innocent victims. He participated in a ferrifying display of power to an
entire fafnily before finally executing two people. He also‘ shot a melv\é:;year-old
child, who miraculously survived. We will nét hold tha't LWOP is grossly

disproportionate to the horrific circumstances of this crime.

3. The Kentucky Constitution does not prevent the dis¢retiona;y
imposition of LWOP as to juveniles.

| Phon also argues, alternatively, that his sentence is prohibited under the
Kentucky Constitution, Section 17. Under the Kentucky Consti-tuﬁon,‘“a
method of punislfment is cruel and unusual if it shocks the moral sense of all
reasonable mer; as to what is right and proi)er under the circumstances.” Baze .
v. Rees, 217 S.W.3d 207, 210 (Ky. 2006) (citing Weber v. Commonwealth, 196.
S.W.2d 465 (Ky. 1946) apd Weems, 217 U.S. 349). Phon bases a majority of
this argument upon the language in Workman v. Commonwealth from this
Court’s predecessbr. There, the Court stated that “we are of the Qpinion that
life impr_isbnment without benefit of parole for two fburteeﬁ-year—old youths
under all the circumstances shocks the general conscience of society today and
is intolerable to fundamental fairness.” Workman v. Commonuwealth, 429
S.W.2d 374, 378 (Ky. 1968). Additionany, the Court went on to state that it

“believe[d] that incofrigibility is inconsistent with youth; that it is impossible to

22



make a judgment that a fourteen-year-old youth, no matter how bad, will |
remain incorrigible for the rest. of his life.” Id. |
Thellangua'ge of Workman is persuasive and gives this Court bause.
Howener, we must consider the facts and eircnmstances of fhe Workman
decision. At the time, “[rlape [was] the only offense in this jurisdiction where
punishment without benefit of parole [coﬁld] be inﬂicted..” Id. at 377. In |
Werkman, the juvenile offender and hie accomplice, both fourteen-years-old,
broke into an elderly woman’s home and raped, assaulted, and robbed her. Id.
at 375-76. Their victim survived and both jﬁveniles were charged with forci!ble
rape. Id. at 275-76. The facts of the case, as horrendou's as they are, are
distinguishable from the case at hand.
/ Phon admitted to killing two people, assaﬁlting a twelve-year-old child,
all in furtherance of gang acﬁvity. Phon was at least sixteen years-old, if not
\ seventeen years old as the Commonwealth argued,l at the time of the offense.
He was over eighteen years of age by the time he was sentencecf by a jury. The
facts in the Workman case, while deplorable and inhumane, left a liwlle victim.
Here Phon not only toek the lives of two innocent victims, but left a child
victim, a witness to her own parents’ 'execuﬁon. The cases are distinguishable
and lead to us to the conclusion that Aa juvenile LWOP sentence is, at times, |
constitutionally permissible. Once again, while we hold to the logic of |
Workman for that particular case, we are unwilling to say that the issuance_ of
an LWOP sentence is always unconstitutional glven the seriousness of the

crime. We therefore hold that the imposition of an LWOP sentence for a
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juvenile under certain circumstances does not offend the Kentucky
Constltutlon

B. THIS COURT MUST I-IOLD THAT PHON’S SENTENCE WAS
STATUTORILY PROHIBITED. :

Phon made an additional statutory argument to the Court of Appeals
that we feel we mnst also address. In his latest RCr 11.42 and CR 60.02
motion to the circuit court, Phon argued that KRS 640.040(1) ligmits avaiiable
-punishments for capital crimes 'committed by juvenileé td LWOP 25. He also
- argued he did not expressly waive his statutory protections under the juvenile
‘code to allow LWOP as a petential sentence. The circuit cotlrt denied the
motions and held KRS 640.040(1) was a permissive listing of sentences rather

than a limitation to LWOP 25. When Phon appealed to the Court of Appeals,

. he cited to th1s Court’s de0181on in Shepherd v. Commonwealth, 251 S.W.3d

)
309 (Ky. 2008), concluswely holding that LWOP was an nnpernuss1b1e sentence

under KRS 640.040. The Court of Appeals agreed that Shepherd’s )
interpretation of KRS 640.040 was a ban on LWOP for juveniies but held that
Phon had failed to timely raise the issue under RCr 11.42 within three years.
Shepherd was decided in 2008 and Phon filed his motion in 2013
- 1. Phon’s proceedmgs as a youthful oﬁ'ender

On November 13 1996, the Warren District Court judge entered an order
that Phon was to be transférred to the Warren Circuit Court to be tried as a
youthful offender. On July 5, 1998, Phon entereld a guilty plea and requested"a
sentencing hearing by jury. After the jury’s_ recommendation, Phon appeared'

in 6p_en court on Augnst 24, 1998 to be sentenced. The circuit court imposed
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the recommended sentence of LWOP and ordered that Phon be delivered to the
~ custody of the Department of Corrections (Phon was, at'thaf time, over the age
of eighteen, even according to(the later birth date given by his mother during
" the sentencing hearing). |
At the time Phon was senfenced, KRS 640.040 (the version as enacted .
July 15, 1998) stated that “[a] youthful offender convicted of a capital offense
regardless of age may be sentenced to a term of imprisonment appropriate for
one who has committed a Class A felony and may be fentenced to life
imprisonment without benefit of parole for twenty-five (25) years.” It is
undisputed that, after the legislature added LWOP as a potential penalty in the
penal code; LWOP was never added as an enumerated sentence within this
portion of the juvenile code ’
2. Shepherd v. Commonwealth.
M1chae1 Shepherd was prosecuted as a youthful offender for murder,
first- degree robbery, and tampeéring with physical ev1dence Shepherd 251
-S.W.3d at 31 1 -12. At sentencmg, the jury was given four options: (1) twenty to
fifty years; (2) life imprisonment; (3) LWOP 25; and (4) LWOP. Id. at 320-21.
The jury recon'imended LWOP 25. Id. at 321.

_ This Court determined the inclusion of LWOP ae a potential sentence
was error. Id. KRS 640.040(1) states: “[a] youfhful offender convicted of a -
capital offense regardless of age may be sentenced to a term of imprisonment
appropriate for one who has committed a Class A fglony and inay be sentenced

to life imprisonment without benefit of parole for twenty;ﬁve (25) years.” Under

-~
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KRS 532.060(2)(a), a Class A felony is eligible for sentencing of tWenty to fifty

years, or life imprisonment. This Court held:
Although KRS 532.030(1) does allow a person convicted of a capital
offense to also be sentenced to life without parole, the trial court
classified Shepherd as a youthful offender. pursuant to KRS
640.010. Thus, the youthful offender chapter governs his
-appropriate sentencing considerations. According to KRS 640.040,
Shepherd’s statutorily authorized penalties were twenty to fifty
years, life in prison, or [LWOP 25]. '

Id. Thus, this Court interpreted the provision of KRS 640.040(1) to be an

exhaustive listing of potential penalties for juveniles convicted of a capital

offense: all the penalties for Class A felonies (twenty to fifty years or life) and

LWOQP 25.

3. Shepherd was a clarification of law, thus applying to Phon’s
case. ‘ '

The next quegﬁon becqmcs whether this interpretation of KRS 640.040(1)
| should be applied to Phan’é case. The relevant portion of the statute itself is
identical to the language in effect at tiie time of Phon’s.sentencing. Hoevevel_‘,
the judicial construction of that statute did not occur until 2008. Thus, We>
must determine whether the opim'on-applies retroactively and whether Phon
made an appropriate plea féf relief in relation to the statutory claim.

Under United Stateé Supreme Court precedeﬁt, “[u]nless they fall within
an exception to the general rule, new consti’mtionél rules of criminal procedure
will not be applicable to those cases which have become fmal. before the new
rules are account¢d.” Leonard v. Commonwealth, 279 S.W.3d 151, 159 (Ky.
2009) (quoting Teague v. Lane, 489 U.S. 288, 310 (1989)). However, “[wjhen |

quéstioris of state law are at issue, state courts generally have the authority to
‘ 26,



determine the retroactivity of their own decision.” Léonard, 279 S.W.Bd at 160
(quoting American Trucking Assoc., Inc. v. Smith, 496 U.S. 167, 177 (1990)
.(plurality opinion)). In Leona}'d, this Court had to decide the retroactivity of a
new rule allowing litigation of palpable errors determiﬁed on direct appeal to be"
re-litigated in an RCr 11.42 claim. Leonafd, 279 8.W.3d at 157. Because the
rule was ‘fnét of a constitutional dimension,” the “Court [was] free to adopt
whatever standard of retroactivity it [found] reasonable.” Id. at -160. .‘ '

The Leonard Court distinguished between “new” rules and clarifications
oflaw. Id. at 4161. In that case, the .Couft determined th;e rule was new as it
“broke new grdund by allowing claims that were procedurally barred undef tﬁe
prior case law.” fd. It determined that the new rule could not “be app]ied

: refroactively to such collateral attacks that were final when it was decided,” but
allowed it tq retroactivély appiy to collateral attacks still pending at the time it
was d;cified. See id. at 162.

We find the language of the Leonard Court illuminating for determining
whether. our ruling in Shepherd applies to Phon’s case. Unliké in Léoﬁard,
Shepherd did not announce a new rule. It was merely a later interpretafion of .

| a statute that had been, in relevant portion, unchanged since 1998. Theré.was
no'case iaw prior to 2008 interpreting the statuté differently. As such, we
cannot say it was a new rule but was merely, instead, a clariﬁcatibn of existing
law. ’I‘hué, because Shepherd was merély a clarification of an already existing
statute, that femaiﬁed in relevant form identical to the version existing at the

time of Phon’s séntencing, we must apply our legal holding in Shepherd
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retroactively. Therefore, at the time of Phon’s sentencing, LWOP 25 would have
been the maximum permissible sentence and LWOP was not allowable under
the juvenile code.

4. Phon’s sentence is statutorily prohibited and this Court
cannot condone an illegal sentence. = :

' Appiying Shepherd to Phon’s case leads to the conclusion that Phon’s
sentence was s_tatutoriiy prohibitéd. The Court of Appealé determined that
'Phon did not bﬁng a timely élaim to address this f)otential statutory issue of
his sen'tence.. The Shephérd case was decided in 2008 and Phon did nof bﬁng
this particular collateral attack until 2013.3 ﬁowéver, under this Court’s ruhng |
in McClanqhan v. Commonwealth, the timing of the appeal becomes irrelevant. |

Iﬁ McClanahan, the deféndant entered piea agréements to several
different indictments. 308 S.W.3d 694, 695-96 (Ky. 20 10). Each of the
agreements contained a “hamfner clause,” subjecting the deféndant to a forty-
year sentence if he failed to appear for sentencihg or violated the terms of hié .

pre-sentence release. Id. at 696. _McCIanahan'did fail to» appear for sentf_:ncing

3 The Court of Appeals determined this was after the three-year limit under RCr
11.42. However, the plea for relief was brought in a combined RCr 11.42/CR 60.02
motion.. Under CR 60.02, certain forms of relief may be requested “within a
reasonable time.” Because our holding relies on another case to determine Phon’s
sentence was unlawful, we do not reach the question of whether the five-year delay
was “reasonable” under this Rule. However, had the timeliness of the appeal been an
integral issue to our holding today, we would have been forced to hold that the five-
year delay between our holding in Shepherd and Phon’s latest appeal was not
“reasonable” under CR 60.02, especially given his lack of cogent reason for waiting to
appeal on this statutory basis. See Gross v. Commonwealth, 648 S.W.2d 853, 858 (Ky. .
1983) (holding no abuse of discretion in finding 5 years as “unreasonable” under CR
60.02); Oller v. Commonwealth, 292 S.W.3d 332, 332 (Ky. App. 2009) (holding a 16-
year delay was unreasonable); Graves v. Commonwealth, 283 S.W.3d 252, 257 (Ky.
App. 2009) (finding a 7-year delay without explanation was unreasonable).
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' ~énd was subjected to the hammer clauée'; however, the judge discovered that
all the charges in the agreements would have added to a thirty-five-year term
and thus sentenced McClanahan to thirty-ﬁve years irhbrisonment. Id. at 697.
However,_ the thirty-five-year sentence stili violated the makimu'm' seni:encing
gﬁidelines in KRS 532.110. M. at 699. “[T}he aggregaté of the séntences to be

| imposed upon [MéClanahan] could not lawfully éxeeed .twenty yea.rs.” {d. '

“Whether recc;mmended by an errant jury or by the parties through a
plea agreement, é sentence that is outside the limits established by the
statutes is still an illegal éentenée.” Id. at 701. Furthermore, an illegal
sentence cannot stand uncorrected. “Because it is the trial judge, and not the
jury or the présecutor or the defendant, that actually imposes a sentence by
sighing his or her name to the final judgment, it is to the judiciary that the
iegislaﬁve commandments of KRS 532;080(6)(b) and KRS 532.110(1)(c) are
directed.” fd. The fact that McClanahan agreed to an illegal sentence did not

. mat;cer. "‘A sentence that lies outside the statutory limits is an illégal sentence,
aﬁd the imposition of an illegal sen;enée is inherently an abuse of discfeﬁoﬁ.”
Id. “Our courts must not be complicit in the violation of the public policy

embedded in our sentencing statutes by turning a blind eye to an unlawful
sentenée, 'regardlesé ofa defendant’s consent.” Id. Because the plea
agreement violated the law, “it [was] a contract which our couﬁs may not
enforce.” Id. Further, “an appellate cou1"t'is not bound to affirm an illegal

sentence just because the issue of the illegality was not presented to the trial
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court.” Spicer v. Commonwealth, 442 S.W.3d 26, 35 (Ky. 2.0 14) (qdotiné Jones
v. Commonwealth, 382 S.W.3d 22, 27 (Ky. 2011)).

The sihiation, befere us in Phon’s case is somewhat more nuanced. Phon
was facing the death penalty. His counsel speeiﬁcally requested the inclusion

Ay

of LWOP as a sentence, with Phon’s consent. However, under McClanahan,
) this Court cannot condone an illegel sentence “regardless of a defendant’s
consent.” Our holding upon certification was limited to those cases where a
defendant gave'“unqualiﬁed consent.” Phon, 17 S.W.3d at 108. This case
~ cannot be an “unqualified consent” as, under McClariqhan,, a/defendant’s
consent to an unlawful sentence is irrelevant. Unfortunately, that has only
become clear upon our rulings in Shepherd and McClanahan; Phon was
requesting ar)1 unlawful sentence and could not give an “uriqualiﬁedh consent” to
such an illegal judgment.
What matters here is the judiciary’s involvement. This Court cannot go
Beyond the limits that the legislature has placed upon the judicial. branch.
Part of this conscri.ptionﬂ of power is why, even when the issue of illegal
sentence is not presented to fhe trial court, this Court is constrained from
| affirming a sentence found to be contrary to legislative boundaries. Thie
limitation stems from the separation of powers aocﬁne. “Sections 27 and 28
~ of the Kentucky Constitution exp]icitly requ}re sepération of powers between |
the branches of govemment[.j” Prater v. Commonwealth, 82 S.W.3d 898, 901
(Ky. 2002). “[T]his Court has deseribed Sections 27 and ‘28 as embodying the

‘cardinal principle of our republican form of government’ and one that is among
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Fhé most_‘emphaﬁcaﬂy cherished and.guarded’ principles in our Constitution.
Id. (quoting Bloemer v. Turner, 137 S.W.2d' 387, 390 (Ky. 1940) and Amett v.
Meredith, 121 S.W.2d 36, 38 (Ky. 1938)). |
“lA] cons:titutional violation of separation of powers occurs when, and

only when, one brén(:h of government exercises power properly belorllgjng to
another branch.” Prater, 82 S.W.3d at 907 . In Prater, the Court determined
that a statute allowing the judicial branch to grant parole was violation of this
principle, by allowing the. judiciary to engage in a “purely executive function[.]”
Id. at 909, |

| Determining wl:lat should be a crime and setting punishments for such
crimes is a legisiative funcﬁoﬁ. “[TThe legislature makés the laws, deciding
what is a crime and the amount of punishment to ‘impc;se for violations
thereof.” Jones v. Commonwealth, 319 S.W.Sd 295, 299 (Ky. 2010) (citing
Wilfong v. Commoﬁwealth, 175 S.W.3d 84, 92 (Ky. App. 2004)). “Simply
enéugh, the task of setting a punishmeht fora giveh cﬁme isa 1egislative'
function.” Ratliff v. Commonwealth, 719 S.W.2d 445, 448 (Ky. i986) (overruled
on other grounds by Commonwe'alth v. Ramsey, 920 S.W.2d 526 (Ky. 1996)).
In contrast, “[t]he judiciary determines gu11t and~se1eét;°, or implements a
sentence wif.hin the législative range.” Jones, 319 S.W.3d at 299 (citing
Wilfong, 175.S.W'.3d at 92). This Court in McClanahan specifically held that
the trial court’s imposition of a éentence in violatioh of legislative directive was
“g violation of the sepa!ration 6f powers doctrine embodied in Sections 27 and

28 of the Kentucky Constitution, and is an abuse of discretion.” McClanahan,
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308 S.W.3d at-698. “Under our Constitution, it is thé legislative branch thaf by‘
statute estéblishes the ranges of purﬁshments for criminal conduct. It is error
for a trial jury to disregard the sentencing limit\s established by the legislatm;e,
and no léss erroneous ﬂfor a trial judge to dé so by the accepfance of a pleé
agreement that disrégards those statutes.” Id. at 701.

"This separatiori’ of powers issue leads to this Court’s cénclusion that the
defendant’s timeliness in bnngmg the attack is irﬁmaterial:’ Wé are loathe to
hold in this manner, for, as we have repeatedly stated, “a CR 60.02(f) motion
myst be made ‘within a rcésonablc time.”. Foley v. Commonwealth, 425 |
S.W.3d 880, 884 (qgoting CR 60.02 and Gross, 648 S.W.2d at 858). Although
~ the focué for so many collateral attacks is the defendant’s timely or untimely
.action-, with'an illegal~sentence., the focus'is instead on the judiciary’s\

involvemeﬁt. Fof. this doctrinal l;eason,_ the ﬁmeﬁnegs issué is not one of
rewarding aAdefendant for an appeal that is lacking in form or punctuality.
Instead, it is about preventing the judiciary from overstepping its bounds and
legislating f:hréugh inactioh or, in the trial éourt’s case, action. When a trial
court sentences a deféndant outside la;wful confines, it has overstepped into
the arena of legislative action.  When an appellate court éhodses not to cdrrect.

| that unlawful order, even.if it is not brought to th¢ attention of the Court until ‘
mahy years later, it beéomes complicit in that breach of the confines of the

| j1.1’diciary~ power. |

TheGéneral Asseﬁbly has decided LWOP is an inappropriate séntence' ‘

for juveniles. Under dur ruling in Shepherd, this Court has acknowledged that
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statutory direqtive. That legislative statement was the same at the time of
Phon’s sentence. Thus, to override the legislative directive and impose an
unlawful sentence would violate the separation of pc;wers doctrine. This the
Court cannot do. | |

The question 'aﬁsés as to what is the effect of the original unlawful
'sentence and what must be done to correct it. While Kentucky law has not
spec;iﬁcaily or explicitly answered this question, mo_ét jurisdictions hold that an -
illegal sentence is void.4 The United Stafes Supreme Court, in an older

decision, has implied that sentences imposed beyond that which is lawful are

void:

4 For example, in Tennessee, the courts distinguish between void and voidable

sentences. Voidable sentences are “facially valid [requiring] proof beyond the face of the
record or judgment to establish its invalidity.” Edwards v. State, 269 S.W.3d 915, 920
(Tenn. 2008) (quoting Summers v. State, 212 S.W.3d 251, 256 (Tenn. 2007) (citing Dykes
v. Compton, 978 S.W.2d 528, 529 (Tenn. 1998))). In contrast, a void sentence “is one
which shows upon the face of the record a want of jurisdiction in the court assuming to
render the judgment ... .” Edwards, 269 S.W.3d at 920 (quoting Lynch v. State ex rel.
Killebrew, 166 S.W.2d 397, 398 (Tenn. 1942)). See also Davis v. Riedman, 114 N.W.2d
881, 884 (N.D. 1962) (“As a general rule, if the law prescribes a place of imprisonment,
the court cannot direct a different place, and if it does so, the sentence is void ...”); .
Kaiser v. State, 646 S.E.2d 84, 87 (Ga. Ct. App. 2007) (quoting Mullins v. State, 214
.S.E.2d 1, 1 (Ga. Ct. Ap. 1975) (“A sentence entered in a criminal case which is
unauthorized by law is a nullity and void.”); Hart v. State, 481 S.W.3d 679, 685 (Tex.
Crim. App. 2015) (citations omitted) (“A sentence outside the range of punishment
authorized by law is an illegal sentence ... which is void and must be reversed.”); State
v. McBride, 567 N.W.2d 136, 145 (Neb. 1997) (“A sentence imposed without a legal basis
is void.”); Busby v. State, 774 S.E.2d 717, 720 (Ga. Ct. App. 2015) (citations omitted)
(“|A] judgment of sentence is void where it imposes an illegal sentence ... the illegality of
such a judgment is not a waivable issue.”); U.S. v Ramey, 503 F.Supp. 24, 25 (E.D.
Tenn. 1980) (citations omitted) (“Being illegal, such sentence is void, and the Court has
the power and the duty to expunge the void sentence and, at the appropriate time,
pronounce a lawful sentence on such defendant.”); State v. Louisell, 865 N.W.2d 590,
597 (lowa 2015) (citing State v. Ross, 729 N.W.2d 806, 809 (lowa 2007) and State v.
Freeman, 705 N.W.2d 286, 287 {lowa 2005)) (“[Slentences imposed without statutory
authorization are illegal and void.”); 21 Am. Jur. 2d Criminal Law § 735 (“An illegal
sentence is generally considered void[.]”). '
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If a justice of the peace, having jurisdiction to fine .for a
misdemeanor, and with the party charged properly before him,
‘should render a judgment that he be hung, it would simply be void.

Why void? Because he had no power to render such a judgment.

So, if a court of general jurisdiction should, on an indictment for

libel, render a judgment of death, or confiscation of property, it

would, for the same reason, be void.. Or if on an indictment for
treason the court should render a judgment of attaint, whereby the

heirs of the criminal could not inherit his property, which should by

the judgment of the court be confiscated to the State, it would be

void as to the attainder, because in excess of the authority of the -

court, and forbidden by the Constitution.

Ex parte Lange, 85 U.S. 163, 176-77 (1873). “In other words, in a case where it
had full jurisdiction to render one kind of judgment, operative upon the same
property, it rendered one which included that which it had a right to render,
and something more, and this excess was held simply void.” Id. at 178.

: , \ _ .

We hold today that a sentence imposed beyond the limitations of the
legislature as statutorily imposed is unlawful and void. This holding is narrow:
only a sentence that is illegal ’_and was illegal at the time it was imposed would
fall within this holding. It is because these sentences ai‘c void and unlawful
that CR 60.02 provides the proper remedy for relief. In Meredith v.
‘Commonwealth, “the jury, without the court’s instruction, added the words
‘without parole’ to the verdict upon which a judgment was entered sentencing
him to life in the penitentiary ‘without the benefit of parole.” 312 8.W.2d 460,
462 (Ky. 1958). The appellant filed for rehef from the entire judgment pursuant
to CR 60.02. See id. at 461-62 This Court s predecessor court did determme

that the add1t10n of the w1thout privilege of parole” was erroneous as the

instructions to the jury did not allow such an addition. See id. at 462.
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However, the trial court recognized that error and struck the words “without

- benefit of parole” from the final judgment.' Id. “The error did net invalidate the
entire judgment as insisted lay appellant. Execution of the rernainder of the |
judgment not being dependent upon the execution of its erroneous provision,
the court is authorized under Clg 60.02 te give re_h'ef frem the erroneous
provision alone.”. Id. | Although under Winstead v. Commonweqlih, 327 S.W.3d
4"79 (Ky. 2010), CR 60.02 is unavailable for judicial errors, an unlawful
sentence is not strictly a judicial- error.

In Winstead, the Commonwealth moved the trial court, pursuant to CR
60.02, to amend the jail-time credit granted te Winstead. Id. at 482. The trial
court, finding that allowing the time as he had otiginally done would violate
, statutory provisions, granted the Commonwealth the CR 60.02 relief and
: entered an amended judgment. Id. The Court of Appeals affirmed and this
Court granted discretionary review. Id. ar,.483. The Court did explicitly h-old
that “the improper awarding of jail-time credit was undeniably a judicial error,
and [| CR 60.02 is not an appropriate vehicle for the correction ef judicial
errors[.]” Id. HoweVer, this Court specifically delved into the issue of whether
the improper jail-tir_n.e credit was part of Winétead’s.sentence. Id. at 489-91.
The Commenwealth had argded that because Winstead’s sentence was illegal,
the trial court could correct that sentence at any time. Id. at 489. The Court
“rejectfed] thie argument because the award of jail-time credit is not part of
Winstead’s sentence.” Id. “Because we have already determined that jajl-tirne

credit is not part of a defendant’s sentence, precedent holding that an illegal |
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sentence may be corrected ‘at any time; is irrelev\ant because, as we discussed
‘with the parties at oral argument the jail-time credit award is not a part of
‘Winstead’s actual sentence.” Id at 490-91 (01t1ng Skiles v. Commonwealth, 757
S.w.2d 212 215 (Ky» 1988) and Neace v. Commonwealth, 978 S.W. 2d 319, 322
(Ky. 1998)). Thus, the Court specifically differentiated between a judicial error
and an illegal sentence, implying that the two errors Wonld require different
analyses and dispositions. o | |

Additionally, there is a fine dlstmctlon between a plea for relief from a
| conv10t10n and re11ef through remedy of a sentence. In a Kansas Supreme
Court case, the Court clarified that correction of an 1llega1 sentence is distinct
and sveparate from a collateral attack on a conviction. State v. Davis, 156 P.3d
665, 667 (Kan. 2007j (quoting State v. Nash, 133 P.3d 836 (Kan 2006)). ThtJ.s,
even if CR 60.02 may not apply to judic,fal errors in attacking a conviction, this
is separate and distinct. It is a limited attack on the illegality of a sentence and
_ the remedy is not reversal of a conviction, but correct10n of a sentence., See
Davis, 156 P.3d at 667 (quot1ng Nash, 133 P.3d 836) (“The relief ava.llable
“correct:lon ofa sentence, rather than reversal of a conwctlon.”); see also
'Cantrell v. Easterling, 346 S.W.3d 445, 458 (Tenn. 2011) (“His convictions are
" not infected by the sentencing error;' rather, Defendant’s four convictions for
aggravated rape remain intact.”). |

Itis loglcal that such 111ega1 sentences are cons1dered V01d and
correctable at any time, as contrasted to an attack on the underlylng

convicti_on. If the sentence goes beyond the jurisdiction of the court imposing
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it, thén it must be considered a legal nullity.' The Supreme Court in Tennessee
has determined that “trial courts lack jurisdiction to impose sentences not
available under the sentencing statutes govgmizlg the case.” Edwar;ds, 269
S.V'V-.Sd at921. In such .circumst_an(:es,- the “sentences are illegal, amounting to
jurisdictional defects’ that render the judginents imposing them voidi;]” Md.
(internal citation omitted). Even a guilty plea cannot waive this particular error
bécause‘ it cannot “confer jurisdictioh upon the trial court to impose a sentence
~ not available under governing statutes.” Id. (internal citatidné omitted). “[T]he
ﬁodem doctrine or‘idea is that a couﬁ must possess jurisdiction not only of
the person and subject-matter, but to impose the sen_te.nce Which is adjudged.
If thé lattér is lackir.lg.the sentence is not merely voidable but void.” State v.
McBride, 567 N.W.2d 136, 145 (Neb. 1997) (citatiohs omitted). See also State v.
Payne, 873 N.E.2d 306, 311 (Ohio 2007) (citations omitted) (“A'void sentence is
one that a court imposes despite lackihg subject-matter jurisdiction or the
authority to act.”).

Kentucky,_likewise, has held that sentencing errors implicitly infer
jurisdictional defects. In Wellman v. Commonuwealth, the Court determined
that a sentence violated a statute. 694 S.W.2d 696, 698 (Ky. 1985). The Court
held “that, despite the fact that the trial counsel failed to object at the time of
the judgment’s entry, since seritencing is jurisdicﬁonal it ;:annot be waived by
- failure to 6bject.” Id. The Court f.here affirmed the copviction but remanded to
the trial court to éomply with the relevant sentencing statute. Id. Even more

- recently, this Court stated that “Is]lentencing is jurisdictidnal[.]” Cummings v.
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Commbnwealth, 226 S.W.3d 62, 66 (Ky. 2007). 'Therefore, “sentencing issues
- may be faised for the first time on appeal|.]” Id. Since these céses, this Court |
has further clarified these holdings to mean that appellate courts are not
bound to affirm an illegal sentence. See Jones, 382 S.W.3d at 27. However,
this Court has yet to ‘éxplicitly refer to an unauthorized sentence being beyond
the authority or jurisdiction of the trial coﬁrt, a;s other state courts have done.
Despite this leaning, Kenfucky’s courts have implied that, even if an
illegal sentence is void, it is void ohly as to the excess f)prti0nof the sJentence.
'In Department of Public Welfare of Kéntucky v. Polsgrove, the defendants in
quesﬁon alleged that they were sentenced beyond the maximum allowable
.se'ntenc\:e. 53 S.W.2d 341, 342 (Ky. 1932).2‘ The Court held that “[sjound
reasoning and the weight of authbrity support the rule that the Whole senterice ‘
is not illegal and void but valid to the extent authorized by the si:atute.” Md.
(citing 16 C.J. § 3093, p. 1312). Ih ilolding such, the Court hgld that holding
opposite, that the entire sentence is void, “would i)e a mischievous pracﬁce to
permit convicts to escape punishment in that manner,. a1_1d it would tend to .
defeat the purposes of orderly procedure.”  Polsgrove, 53 S.W.2d at 343. The
Court detefmined it was “constrained to the con_élusion that the judgment of
con'victioﬁ was 'vaiid to the extent authorized by the statute and voidable only
as to the excess.” Id. The Unitéd States Supreme Court’s language in Ex parte
Lange also suppoﬁs the propos'itio;rvlithat only the excess of the sentence is
illegal and Void. See 85 US at 178 (“In other words, in a case where it had full |

jurisdiction to render one kind of judgment, operative upon the same property,

38



it rendered one which included that which it had a right to render, and
something more, and this excess wés ileld simply vdid.”). |

The voidness of this sentence also justifies why this Court must act, even
thbugh Phon’s motion was not made in’a timely or appropriate manner.5
“While.trial courts are afforded discretion to address what constitutes a
reasonable time under CR 60.02 ... , the law is clear that void judgments are
‘not entitled to any respect or deference by the courts.” Soileau v. Bowman,
382 S.W.3d 888, 890 (Ky. App. 2012) (citing Gross v. Cpmmonwéalth, 648 |
S.W.2d 853, 858 (Ky. 1983) and quoting Foremost Ins. Co. v. Whitaker, 892
S.W.2d 607, 610 (Ky. App.-1995)). ‘;A.void judgment is a legal nullity, and a
’ coﬁrt has no discretion in determining whether it should bie set aside.”
Soileau, 382 S.W.3d at 890 (quoting Whitaker, 892 S.W.2d at 610 (citation
omitted)). “Under Section 763 of the Ciiril Code (see now CR 60.02) thé lower
court had authority to set aside the void portion of the judginent on motion,
ﬁthouf limitation of time.” Enéle v. City of Louisville, 262 S.W.2d 371, 373 (Ky. .
- 1953). “[A] void judgment is:a legai nuliity, and fﬁrthér, such a judgment does

not acquire valiéiity, with tﬁe passage of ﬁme.” Grundy v. Commonwealth, 460

| S.w.3d 752., 755 (Ky. App. 2013) (citing Rogers Group, Inc. v Masterson, 175
S.W.3d 630, 635 (Ky. App. 2005)). In Grundy, the Court held a revocation

order void as it was entered after the period of probétion had ended. Grundy,

5 We would also note, “[the days when substantial justice must be sacrificed for
~ the sake of blind adherence to strict technicalities long since outmoded have passed in
this State and are, we hope, beyond recall.” Statev. Culver, 129 A.2d 715, 719 (N.J.
1957). ' ‘ o _ A
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400 S W.3d at 755. The CR 60.02 motion was filed almost eight years after the
order. Id. at 754. The Court still held: '
‘Regardless of the amount of time that has passed from the date of
Grundy’s probation revocation order to the date that his motjon to
vacate was filed; it is clearly a miscarriage of justice for Grundy to
be required to serve time under the probation revocation order where
the trial court lacked jurisdiction to revoke Grundy’s probation and

where said order revoking probation was a nullity and otherwise of
- no force or effect as a matter of Kentucky law.

Id. at 755. Clearly, under Kentucky law, if the sentence was void, tnen no time
limitations apply. A void judgment cannot gain validity simply because a
| defendant waits too long to attack the legality of the sentence.

Montgomery v. Louisiana was brought as a collateral attack, over fifty
years after the original conv1ct10n See __ U S. _, 136 S.Ct. 718, 725-26
(2016). There, the state statutes provided a mechanism to file a motion to
correct an illegal sentence. Id. at 726. An illegal sentence could be corrected
at any ﬁme nnaer the statute. Id. Ad&itidné]ly_, this Court’s language in
McClanchan implies that the mode of attack or time when the attack is brought
are immaterial when the issue is an illegal sentence. “[S]enfences falling |
" outside the permissible sentencing range c_anﬁot stand uncorrected.”
McClanahan, 308 S.W.3d at 700 (emphasis added). “A sentence that lies
outside the statutor\y ﬁmi‘ts is an illegal sentence, and the imposition of an
- lillegal sentence is inherently an abuse 4of discretion.?’ Id. at 701. ‘;Our courts"
must not be complicit 1n the violetion of the public ‘pol,icy embedded in 'cur
~sentencing statutes by turning a blind eye to an unlawful sentencel[.]” Id.

(emphasis added). “It is the faithful adherence to the policies of justice
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- embodied in our sentencing statutes and rules that preserves the great respect
ahd high regard most citizens of this Commonwealth have for our trial éourt
| judges.” Id. at 704.

_lllegal sentences must always be correctable‘.k To hold otherwise would ffy '
in the face of the separation of powers doctrine and grant the judiciary powers
it was never iﬁt_endéd to hold. Limiting j:he court’s ability to'correct an
unlawful sentence would be counter to the policies inherent in the judiciary
system. |

As such, we must hold that Phon’s LWOP sentence was illegal and,
therefore, unenforceable. Therefdre, we reverse the Court of Appeals and must

‘ reménd to the circuit court for correction of the illegal sentence in light of this
opir_1ion.
- C. | PﬂON’S CASE MUST BE REMANDED FOR CORRECTION.

We are synjpathetic to the plight of the victims in this case. We recognize
the trauma inflicted upon them in being forced to relive these events once
more. However, this Court cannot be persuadéd by passion but must impart
justice as reqﬁired by the laws of the Commonwealth. We cannot condone an

~illegal sentence and must, therefore, remand to the Warren Circuit Court for -
correction of the illegal sentence.

The trial court has inherent authority to correct an unlawful senteﬁce, at
any time. In Skiles v. Com_monwealth, the Court cited with approval a Georgia
case where the appellate court found that “the court’s subsequent correction of

the [unlawful sentencé] was not only authorized but required.” Skiles, 757
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| S.W.2d at 214 (quoﬁng Wallace v. State, 333'S.E.2d 874, 876 (Ga. App. 1985)).
In Skiles, this Coﬁrt held that “[t]he rule that a trial court which has imposed
an unlawful sentence can correct that sentence at aﬁy time appears to be the
. majority position in those jurisdictions which havé considered the matter.”
Skiles, 757 S.W.Zd at 215 (citing 28 A.L.R. 4th 147)). The Court held that “the
rule [was] sound and [did] not offend any right of the defendant.” Skiles, 757
S.W.2d at 215. In Neace v. Commonwealth, the Court also statéd that “whether
the uﬁlawful sentence is recommended by the jury or an unlawful sentence is-
imposed _folldwihg a guilty plea, the resuit is the same. In either instance, the
sentence must be corrected to conform 'to the law.” 978 S.W.Zd 319, 322 .(Ky.
1998) (emphasis added). Manjothe'r jurisdictions facing the issue before this |
Court tqday also réfer to the ongoing authc;rity of i:hg trial court to correct an

unlawful sentence.6

6 See People v. Coble, 17 A.D.3d 1165, 1165 (N.Y. App. Div. 2005) (“Contrary to
defendant’s contention, [the court] had inherent power to resentence defendant in
order to correct an illegal sentence that it had previously imposed.”) (internal citations
omitted); Commonwealth v. Quinian, 639 A.2d 1235, 1239 (Pa. Super. Ct. 1994) (“This
inhérent power of the court to correct obvious and patent mistakes is not eliminated
by the expiration of the ... appeal period.”) (internal citations omitted); Cantrell v.
Easterling, 346 S.W.3d 445, 453 (Tenn. 2011) (“[A] trial court has the authority to
correct an illegal sentence at any time.”); State v. Culver, 129 A.2d 715, 721, 723 (N.J.
1957) (“Nor can it be said, apart from any statutory considerations, that our courts, °
according to present-day concepts and standards, are without power to correct an
illegal or improper sentence.”; “An even greater number of courts, however, have
adopted the view that even an invalid or illegal sentence, which is beyond the power of
the trial court to impose, may be corrected after the execution of the sentence has
begun and without regard to the term of court at which it is done[.]?).

In fact, one court determined that “[tjhe authorities are unanimous in the view
that a court may impose a valid sentence in substitution for one that is void, even
though the execution of the void sentence has commenced.” State v. Fountaine, 430
P.2d 235, 237 (Kan. 1967) (internal citations omitted). In that same case, the court
cited to another state: “Here the error in the original proceeding consisted of imposing
the wrong sentence for the crime charged. When that is'the case the trial judge must
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For these reasons, we find it well-grounded 1n case law, both within this
jurisdiction and without, that the proper procedure is to remand this case oack
to the Warren Circnit Court to correct the unlawful senterice and impose a
legal sentence. This procedure is not unheard of in Kentucky. In Cumntings,
the Court determined the sentence was above the maximum aggregate
\sentence app11cab1e 226 S.W.3d at 68. There, this Court stated that “[1]n |
other cases in which the statutory limit was exceeded we remanded to the tr1a1
court for 1mpos1tlon of sentence which would fulﬁll the statutory maximum.”

Id. (citing Gibbs v. Commonwealth, 208 S.W.3d 848 (Ky. 2006) and Young v.
Commonwealth, 968 S.W.2d 670 (Ky. 1998)). Thus, the Court determined it
was “necessary for the trial court to fashion a new sentence which” did not
Violate the aggregate rnam'mum sentence statute. Cummings, 226 S.W.3d at
68. In Skiles and Neace, this Court affirmed a trial court’s'modiﬁcation of an

| unlawful sentence. See Skiles, 757 S.W.2d at 215 and Neace; 978 S.W.2d at
322. Therefore, this Court has a firm basis to remand the case back to the triali

judge to correct tne unlawful sentence and impose a sentence of LWOP 25.

Here, the jury made factual findings.that the Commonwealth had proven

the presence of aggravating factors to substantiate the imposition of LWOP 25,

change the sentence to correct the error and he must exercise his discretion anew in

arriving at what he considers an appropriate sentence.” Id. at 240 (quoting State v.

Froembling, 391 P.2d 390, 391 (Or. 1964)). “The remedy for an illegal sentence is not

dismissal of the proceedings ... Rather, the general rule is that if the original sentence

" is illegal, even though partially executed, the sentencing court may correct it.” Webb,
281 S.W.3d at 277 (internal citations omitted) (Arkansas case). “[W]here a sentence is
void ab initio, a trial court has both the jurisdiction and the obligation to vacate the

~sentence ... And a void sentence may be corrected at any time[.]” Kaiser v. State, 646
S.W.2d 84, 87 (Ga. Ct. App. 2007) (internal citations omitted).
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LWOP, or capital punishment. The,re' has been no error found tﬁat would
undermine these factual fiﬁdings. Thus, .th'e legal aggravated sentences
presented to the jury have beeﬁ éliminished to only one: LWOP 25.7 .

' Additiona]ly, in Polsgroi)e; this Court’s predecessor held that “thé whole‘ '
sentence is not illegal and void but valid to the extent authorized. by statute.”
53'S.W.2d at 342. Therefpre; the sentence beyond the highest permiséible
reniéinipg sentence, LWOP 25, is illegal and void. The trial court must now
cdrrect 1;.1'1e sent;ncing error by hnpqéing the highest refnaining valid sentence:
LWOP 25. As this Court stated in Neace, the “séntence must be corrected to |
confo;'m to the law.” 978 S.W.2d at 322. Such'cdnformity With the law in thié
particular caée is clear: the senfence bf LWOP 25 must be imposed.

Tinsley v., Commonwe'alih provides this Court lWith fufther substantiation
for our direction to the trial court. In that case, the death penalty imposed was

'found to Be unconstitutional. Tinsley'v. Commonwealth, 495 S.W.2d 776, ‘783
(Ky. 1973). This Court determined that it was left with f‘ho alternative save to
redl;lce ﬁhe punishment to the only lower penalty authorized by KRS 435.010,
which is life imprisonment.” Id. Although Phon’s situation is distinguishable
as there were remainiﬁg permissible sentences that could have been imposed,

R _ :
the only remaining aggravated sentence that is permissible under the law here

7 Under Kentucky’s statutory sentencing scheme, a jury is not constrained from
recommending one of the lesser sentences from .a term of years to life imprisonment,
even if it finds an aggravating factor present. However, the sentences that are added
to the jury’s options only upon the finding of an aggravator have been diminished to
one in Phon s case: LWOP 25. .
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| is LWOP 25. Thus, we remand this case back to the Warren Circuit Court to-'
‘correct the illegal sentence by imposing a sentence of LWOP 25.
IV. CONCLUSION
We take great care in reaching our decision today. This case is one of
great irnport and we understand the need for finality for both the victims left
behind and the defendant. Thus, we carefully measure our response and
holdlng here today. We hold that LWOP for juveniles does not always offend
the federal or Kentucky constltutlons so long as it comports mth a
d1scretlonary scheme and the defendant has a meaningful opportunity for the
jury to consider'mitigating,evidence. We hold that Phon’s sentencing was
constitutionally permissible. However, under our more recent rulings |
‘regarding penalties allowable under the juvenile code, we hold that Phon’s
sentence was statutorily prohibited As such, we must remand for the trial
court to impose the lawful sentence of LWOP 25.
Cunningham, Hughes Keller, Venters and Wright, JJ., and Kline and
Thacker, S.JJ., concur. Thacker, S.J . concurs by separate opmion, which
Kline, S.Jv. joins. Minton, C.J. and VanMeter, J., not sitting.
THACKER, S.J., CONCURRING: . This c.ourt’s decision to remand for the

' trial court to correct the sentence in this case turns entirely upon the fact that -

' the original sentence was outside the range authorized by statute, and

therefore, void. I concur fully with that conclusion and w1th the principal

opinion’s thorough analysis of that issue.
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Becau.se of the posture in which this case eame before us, we also
‘ac.ldl;e'ss the constitutional claims raised by-Phon. Hereto I agree with the resul;c
and with most of the principal opinion’s iearned analysie. I write separately,
however, because I believe that the appropriate analysis of what constitutes a
“cruel and unusual puﬁishment” is much simpler than that suggested by
current U.S. Supreme Court precedent. |

While this court may feel compelled to apply the convoluted rationale of
.the' current majority of the federal Supreme Court to cases where existing
precedentvi.s conti'olling,8 in cases that are beyond existing precedent and when
| applying the Kentucky Consﬁtdtiori, this Court should exercise its own
independent judgrﬁent as to what the law is. Whether or not this case falls
within existing precedent requires us to analyze Miller and Montgon'iery, as the
priﬁcipal opinion very ably does.

However, When addressing the subsequent question of whether to extend
" the protections of either the Eighth Amendment or of Section 17 of the |
Kentucky Constitution, we need only decide whether the punishment at issue

is prehibited by the constitutional texts as written and according to their

_ 8 In Eubank v. Poston, 5 T.B. Mon. 285, 21 Ky. 285, 294 (Ky. 1827), our

predecessor court concluded that “jojn the constitution and general laws of the whole
nation, we subscribe to the supervising power of [the United States Supreme Court]”,
and therefore, “[d]ecisions of the Supreme Court are binding authority on questions of
constitutional and general laws of the whole nation, but not on questions of municipal
law.” While this Court has adopted a deferential position with respect to the United
States Supreme Court’s précedent on federal constitutional matters, the constitutional .
footing for that assumption has been questioned. See Lee J. Strang, State Court
Judges Are Not Bound by Nonoriginalist Supreme Court Interpretations, 11 FIU L. Rev.
327 (2016), available at http:/ /ecollections.law.fiu.edu/lawreview/vol11/iss2/6.
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original meaning. In this casé, that ﬁems asking whether a- sentence of life in

* prison without the possiBili’ty of parole for a 16-year-old who murdered a
mother and-fa;ther and attempted to rhufder their twelve-year-old-daiughter
involves methods of punishment that had been considered “cruel and unusﬁal”
in the United States in 1791 or in Kentucky in 1891.2 Framed in this light, the
constitutional isSues raised by Phon are easily dispensed with.

To instead fdllov'v the current majority of the U.S. Supreme Court in
presuming to discern and apply “evolving standards of decency” or “a moral
consensus” in cases such. as this is, in my view, a mistake—regardless of the
result. Ultimately, ﬂ"lat patﬁ presupposes that the U.S. Supreme Court may
legitimatély act as “the authoritative conscience of the Nation.”10 |

‘I do not believe that this is the view of the majérity in this case. To the
contrary, in holding that Kehtucky courts have no pbwer to impose any
sentence outside the range provided for by th¢ General Assembly, the principal'

- opinion cleérly and correctly states that “[d]etermining what should be a crime

9 See, e.g., Graham v. Florida, 560 U.S. 48, 99 (2010) (THOMAS, J., dissenting)
(“It is by now well established that the Cruel and Unusual Punishments Clause was
originally understood as prohibiting torturous ‘methods of punishment,—specifically
methods akin to those that had been considered cruel and unusual at the time the Bill
of Rights was adopted|.]” (internal citations omitted).

10 Roper v. Simmons, 543 U.S. 551, 616 (SCALIA, J, dissenting) (“If the Eighth
Amendment set forth an ordinary rule of law, it would indeed be the role of this Court
to say what the law is. But the Court having pronounced that the Eighth Amendment
is an ever-changing reflection of ‘the evolving standards of decency’ of our society, it
makes no sense for the Justices then to prescribe those standards rather than discern
them from the practices of our people. On the evolving-standards hypothesis, the only
legitimate function of this Court is to identify a moral consensus of the American
people. By what conceivable warrant can nine lawyers presume to be the authoritative .
conscience of the Nation?”). :
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and setﬁng punishments for such crimes.is a legislative function.”!! To give
any credence to the “evolving decéncy” standard when éarrying out this Court’s
independent constitutional analysis :underr’nines the otherwise strong
commitment to judi’cial restraint and respect for the sepafation of powers
doctrine that is central to our unanimous resolution of this case by reménding

for imposition of a stat-utorﬂy authorized sentence.

11 Principal Opinidn, p. 31.
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