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REVERSING AND REINSTATING

A jury found Robert Shelby Caudill guilty of two charges of first-degree
sexual abuse. Caudill received a total sentence of seven years’ imprisonment.

On appeal, the Court of Appeals reversed and this Court granted discretionary



review. We now reverse the decision of the Court of Appeals and reinstate the
judgment of conviction.
i. BACKGROUND

_ Caudill was indicted by a Letcher County Grand Jury on Septémber 6,
2012, and charged with one cotint of first-degree sexual abuse of a minor less
than twelve years old and one count of the ﬁsg of a minor in a sexual -
performance. The aliegéd abuse was perpetrated on Caudill’s stepdaughter,
H.C. H.C. testified that the abuse started when H.C. was in the fourth gréde
(two years before the indictmenF) and that.Caudill touchea her inappropriately,
called her sexually dc;'ogatory names, and showed her sexually explicit
material. H.C. testified that she and Caudill would play video gam_és and
Caudill would make her sit next to him or in his lap. When H.C. sat in
Caudill’s lap, he would put his hands down her shirt and pants, touching her
breasts and vaginal area. Caudill also asked H.C. to perform handstands so
her shirt would fall and expose her breasts. Caudill paid H.C. one dollar for
each handstand and H.C. later returned the money because she felt guilty.
Caudill also showed H.C. pictures of nude men and women and forced her to
watch a movie with sexually explicit acts.

‘H.C. informed her mother of the abuse in January 2012. H.C. and her
mother briefly left Caudill’s l}ome but returned a month later. The abuse
continued and HC disclosed the abuse in a létter fo a friend. H.C.’s friend

gave the letter to the school guidance counselor who contacted authorities.



On October 18, 2012, Caudill was indicted a second time on one count of |
first-degree sexual abuée with forcible compulsion of a victim under fourteen
years of age, one count of criminal solicitaﬁon to unlawful transaction with a
minof under sixteen years of age, and one count of indecent exposure. These
. charges stemmed from Caudill’s alleged abuse of a stepdaughter, B.C., from a
prior marriage. Caudill had been married to B.C.’s m;)ther before his marriage
to H.C.’s mother. B.C. disclosed the abuse in December 2003 when she was
twelve years old. B.C. testified that Caudill took her to an electronics store!
énd showed her a pornographic video of two meﬁ and a woman engaged in sex.
B.C. testified that Caudill explained to her “that’s how they do it,” and Caudill
told B.C. she could perform oral sex on cuétomers in the store and receive one
hundred dollars each time. B.C. further testified that Caudill said he was
going to teach her how to perform oral sex.

When at home that night, Caudill offered to give B.C. one hundred
dollars if she performed oral sex on him. He exposed himself to her and she
left the room. The next day Caudill said he was going to show B.C. what a
penis felt like and he proceeded to take B.C.’s hand and rub it on his erect '
penis. B.C. disclosed the incident to her mother and they immedie\xtely left the
home and contacted social services and a Kentucky State Police Detective. No
charges were filed at that time. However, when B.C.’s mother learned of
Caudill’s indictment, she contacted police again, which in turn led to Caudill’s

second indictment.

1 Caudill and B.C.’s mother owned the electronics store.
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The Commonwealth moved to consolidate both indictrhents for trial. The
trial court granted the motion, ﬁndiﬁg striking similarities and a pattern of
conduct. The jury convicted Caudill of first-degree sexual abuse, child under
twelve, for the abuse of H.C., and he received a five-year scnteﬁce. He was
convicted of first-degree sexual abuse, child under sixteen, for the abuse of
B.C. and received a two-year sentence to run consecutively.

Caudill argued two claimé of error before the Court of App;:als:v (1) the

" trial court erred in cdnsolida-ting the indictments aﬁd (2) the trial court erred
by refusing to strike» Juror B., H.C.’s former teacher, for cause. The Court of
Apﬁgals revefsed the conviction finding that consolidation of the indictments
was improper. The Court of Appeals did not discuss the juror issue. We
granted the Coﬁmonwedth’s motion for discretionary review on the issue of
conséﬂidating the indictments and we granted Caudill’s cross-motion for
discfetionéry review on &e juror issue. For the following reasons, we reverse '
the Court of Appeals and reinstafe the judgment of conviction. We address
additional facts as necessary below.

Il ANALYSIS
A. The trial court did not err in cons'olidating the indictments.

1. The offenses were of the same or similar character justifying

consolidation.
“The court may order two (2) or more indictments . . . to be tried together
if the offenses . . . could have been joined in a single indictment . . . .”

Kentucky Rule of Criminal Procedure (RCr) 9.12. RCr 6.18 states, in pertinent

part, “ . . two or more offenses . . . may be charged in the same indictment . . .
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if the offenses are of the same or similar character or aré based on the same
acts or transactions connecte!d together or constituting parts of a common -
scheme or plaﬁ.” Caudill argﬁed, and the Court of Apﬁeals agreed, tha;c the
trial court erred when it consolidated the two indictments for trial: The Court
of Appeals found three similarities between the two indictments: (1) Caudill
showed both of them pornography on a computer; (2) Caudill offered to pay
each of them for inappropriate acts for his own sexual pleasure; and (3) ‘Caud(ill
‘engaged in illicit sexual toﬁching with each of ti'le;n. The Court of Ai:)peals
found the diffe;ences'— the inappropriate acts that Caudill allegedly offered to
pay each of them fo_r were different, and the illicit sexual fondlin/g that Caudill
allegedly engagéd in with fche girls — outweighed the similarities and made

" joinder of the indictments improper.

This Court has stated:

The interaction of RCr 9.12 and RCr 6.18- allows the charges
brought in separate indictments to be joined for trial only when the
offenses are “of the same or similar character” or are “based on the
same acts or transactions connected together or constituting parts
~of a common scheme of plan.” When the conditions set forth in
RCr 6.18 and RCr 9.12 are present, the trial judge has broad
discretion to allow the joinder of offenses charged in separate
indictments. We review such decisions for abuse of discretion.
Nevertheless, to be reversible, an erroneous joinder of offenses
must be accompanied by “a showing of prejudice” to the defendant.
This showing of prejudice cannot be based on mere speculation,
but must be supported by the record.

* % %

[A] significant factor in identifying prejudice _frorﬁ joining offenses
for a single trial is the extent to which evidence of one offense
would be inadmissible in the trial of the other offense.



Garrett v.-CommOnw‘ealth, 53.4 S.w.3d 217, 223 (Ky. 2017) (quoting Hammond
v. Commonwealth, 366 S.W.3d 425, 428-29 (Ky. 2012) (emphasis added)).

A trial judge has broad discretion regarding joinder and the judge’s
decision will not be ovgrturned unless there is a clear abuse of discretion.
Violett v. Commonwealth, 907 S.W.2d 773, 775 (Ky. 19995) (citing Schambon v.
Commonwealth, 821 S.W.2d 864 (Ky. 1991); Wilson v. Commonwealth, 695
S.w.2d 854 (Ky. 1985)).' Cgudill is required to show actual “undue” prejudice
in the trial court’s decision to join the indictments for a single trial. Roark v.
Commonwealth, 90 S.W.3d 24, 28 (Ky. 2002). “The primary test for |
determining whether joinder constitutes undue prejudice is whether evidence
necessary to prove each offense would have been admissible in a separate trial
of the other.” Id. Evidence of other sexual cﬁmes may be admissible if offered
to show intent; motive, or common scheme or plan. Anastasi v.
Commonuwealth, 754 S.W.2d 860, 861 (Ky. 1988). This type of evidence can
also be admitted to prove modus operandi. Pendleton v. Commonwealth, 685
S.w.2d 549, 552 (Ky. 1985). In order to not be unduly prejudicial, the key is
for the evideﬁce to be sufficiently similar and not too remote in time to one
- another. Commonuwealth v. English, 993 S.W.2d 941, 944-45 (Ky. 1999).
Caudill has not met his burden that he was unduly prejudiced by the joinder.

In order to prove the elements of a subsequent offense by evidence

of modus operandi, the facts surrounding the prior misconduct

must be so strikingly similar to the charged offense as to create a

reasonable probability that (1) the acts were committed by the

same person, and/or (2) the acts were accompanied by the same

mens rea. If not, then the evidence of prior misconduct proves only
a criminal disposition and is inadmissible.
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Id/ at 945 (citing Billings v. Commonwealth, 843 S.W.2d 890, 891 (Ky. 1992);
Adcock v. Commonweadlth, 702 S.W.2d 440 (Ky. 1986)).

The alleged abuse against H.C. énd B.C. was similar enough that
evidence of each crime could have been introduced in the trial of the other.
Caudill was the stepfather to both viétims; he had an authoritative role. Both
victims suffered from the alleged abuse when they were approximately the
same age. B.C. testified the abuse 600urred when she was twelve yéars old.
H.C. testified that the abuse occurred when she was in the fourth through
sixth grades. Caudill also isolated both girls to commit the abuse. The abuse
against B.C. occurred when Caudill took her to the electronics store, when they -
returned home that night, and the ‘nexf day when they were alone at home. |
The abuse against H.C. occurred when Caudill and H.C. were alone in the
home, speciﬁcélly when they were playing video games. Caudill also showed
.both girls sexually explicit nude photographé and/or pornography.

We are not persuaded that the differences in the abuse allegations
remove them from the purview of RCr 9.12 and RCr 6.18. ’I"he Court of -
Appeals notedv two differences: (1) Caudill offered to pay each of the victims for
different inappropriate acts — he offered to pay B.C. to perform oral sex on him,
and he offered to pay H.C. to perform handstands which exposed her breasts,
and (2) Caudill engaged in different sexual fondling with eac'h girl — Caudill
touched and fondled B.C."s breasts and vaginal area but Caudill made H.C.

touch his erect penis.



We address each of these so-called differences together. The fact that
Caudill offered moﬁey for separate sexual acts and engaged in different sexual
fondling acts is similar in that he engaged in each behavior for his own sexual
gratification. This evidence’sh'ows a modus operandi for the purpose of proving
motive, intent, knowledge, and the absence of mistake or accidént, i.e., Caudill
knew what he was doing (knowledge), he did it on purpose (intent, absence of
mistake or accident), and he did it for his own sexual gratification (motive). See
English, 993 S.W.2d at 945. ) |

This Court believés that‘ the evidence of both allegations of abuse was
sufficiently similar to be admissible evjdence of modus operandi, and aé such,
the evidence of each offehsé would have been-admissible in a trial of the other.

2. Lack of temporal prox:m:ty did not preclude consolidation of the
~ indictments. .

Caudill’s strongest argument is that the abuse of B.C. \.)vas approximately
eight years prior to the abuse of H.C. and thus was too remote to be admissible
in a trial for the abuse of H.C. and therefore not appropriate for joinder to prove
modus operandi. It appears that the Court of Appeals ﬁot'only found
insufficient similarities between the two cha}'ges, but also placed great weight
on the eight-year time difference between the acfs. Both Caudilli and the Court
of Appeals erred in alleging the two cases were too remote to allow joinder.

This Court has indig:ated that remoteness is not the sole determining
factor and temporal proximity is even less significant when the is;sue is modus

operandi than when trying to prove both crimes arose out of a common scheme



or pla;. English,.993 S.W.2d at 94{’:~45; As we have already found the charges
in the indictment were similar enough to be evidence o.f modus operand;', we
also find that th¢ time differential is not a bar to joinder.

Our precedent ha.s. determined similar time differentials to be acceptable
rega;'ding joinder. In Berry v. Commoﬁwealth, -the Court of Appeals affirmed
~ the trial coﬁrt’s consolidation of a 1998 indictment with a 2000 indictment. 84 |
S.W.3d 82, 88 }(Ky. App. 2901). The 1998 indictment charged offenses.
committed between 1977 and 1980.' Id. The 2000 indictment charged the
same offense committed in 1982 aﬁd in 1986. I. Violeft v. Commonwealth,
907 S.w.2d 773, 775—76 (Ky. 1995), held that acts of abuse against daughter
and stepdaughter that were separated by approxinglately four years were
appropriately consolidated in one trial. A five-and-a-half-year gap between
defendant’s abuse of his stepdaugﬁter and biological daughter was not too
remote to preclude joinder. Riggs v. Commonwealth, 2002-SC-0880-MR, 2003
WL 22975092, *1, *4 (Ky. Dec. 18, 2003). It was appropriate to consolidate
indictments charging the defendant with rape and sexual abﬁse, even though
the rape occurred sixteen years prior to the sexual abuse, because the evidence
in each charge was similar enough to prove modus operandi. Morris v.
Commonuwealth, 2001-SC-0282-MR, 2003 WL 1193079, *2,’*3 (Ky. Jan. 23,
2003). In Anastasi v. Commonwealth, defendant was charged with sexually
abusing four boys between 1982 and 1984. 754 S.W.2d 860, 861 (Ky. 1988).
At trial, fhe prosecution presented the testimony of a 22-year old man who said

he was anally raped by defendant eight years earlier. Id. The Court held that
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the testimony was proper dﬁe to the similarities in the alleged crimes,
regardless of the eight-year time differenﬁal. Id. .at 861-62.

Rule 404 does not mention temporal proximity as a condition of
admissibility. English, 993 S.W.2d at 944 (internal citations omitted).
“Temporal\_remoteness generally is held to go to the weight of the evidence, but
not to render it inadmissible per se.” Id. (emphasis in original). “Thus, if, the
prior wrongful act, or a particular aspect thereof, 1s so similar to the charged
~ offense as to show a modﬁs operandi which tends to prove an element of the
charged 'offense, remoteness glone does'_not require suppressibn of the evidence
of the prior 'miscondu(':t.” Id. (internal citations omiitted). We also reiterate the/
trial court’s point that the time differential is understandable because.the
alleged abuse occurred while Caudill was married to each of the victims’
mothers. There v&;as no abuse of (:‘li'scretio_r} in the trial court;s decisién to
consolidate the indictmer;ts for trial.

B. The ‘trial court did not err in failing to strike Juror B.2 for cause.

Caudill’s second argument is that he was denied a fair trial due to the
trial court’s failure to strike Juror B. for cause.? Juror B. was a teacher at

Letcher County Middle School. Juror B. had been H.C.’s sixth grade teacher

and, at the time of trial, H.C. was in the eighth grade. During voir dire, when

2 We use the pseudonym “Juror B.” to protect the juror’s anonymity. The
transcript of the voir dire below uses this pseudonym instead of the juror’s full name.

3 The record shows that Caudill complied with Ordway v. Commonwealth, 391
S.W.3d 762, 781 (Ky. 2013) and King v. Commonwealth, 276 S.W.3d 270, 279 (Ky.
2009). Caudill used all of his peremptory strikes and indicated which juror he would
have struck had he not had to use a peremptory challenge on Juror B.
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asked if any jurors knew the victims or the victim’s families, Juror B. indicated

he had previously been H.C.’s teacher.

Defense Counsel: Now, the fact that you've taught her in school, do you
feel like that would make it difficult for you to sit on this case?’

Juror B.: I'm not sure.

Defense Counsel: You're not sure. Do you think it might be hard for you
since you've had a relationship with her as a teacher/student and all
that. ;

Juror B.: Could be, yeah.
Defense Counsel: You’re not for éure?
Juror B.: I'm hesitant about it.

Defen'se Counsel: (at the bench) I would also move to challenge Juror B.
for cause. I think he’s expressed some doubt about whether he could
fairly and impartially try the case. I think he said he would try but he
thinks he mlght have some difficulty. .

Trial Court: No. He said he thought he could'do it but he couldn’t say
absolutely. He said he thought he could do it, he didn’t say that he
doubted. So at this point that’s not been established.

Defense Counsel: Let me follow up with this.

Defense Counsel: Let me ask you this question, Juror B. Let’s say you
sat through the whole case and you come to the conclusion of not guilty.
So if you saw [H.C.] again in class would that be difficult for you to face
her in that situation if you decided . . . would it be difficult for you to sit
in this case knowing that?

Juror B.: I think that would be the difficulty of it. It would be after the
case was Over.

Defense Counsel: Well, does that mean then that you might have any
difficulty trying a case without that consideration in mind?

Juror B.: 1 would be as fair as I could be. 1 would be sure . . . there would
be uncomfortable situations, though.

Defense Counsel: (at the bench) He’s being kind of equivocal about it, but I
11



would just renew my motion. I still think that because he’s expressed
sufficient doubt that he should be stricken for cause.

Trial Court: He hasn’t at this point. Just one moment.

Trial Court: Juror B., considering all that, bottom line, do you think that you
can be fair to both sides in the case?

Juror B.: Yes I-do.

Trial Cqurt: Thank you. Motion to Strike is denied.4

“The party alleging bias bears the burden of proving that bias and the
resulting prejudice. Where there is such a showing, the court must weigh the
probability‘of bias or prejudice based on the entirety of the juror’s responses
and demeanor.” Hunt v. Commonwealth, 304 S.W.3d 15, 43 (Ky. 2009)
(internal citations and quotations omitted). This Court has recently clarified
the standard for determining whether a juror should be stricken for cause and
streséed the importance of trial courts’ adherence to RCr 9.36(1). We reiterate
our return to the proper standard here.

“Where there is reasonable ground to believe that a prospective juror
cannot render a fair and impartial verdict on the evidence, that juror shall be
excused as not qualified.” RCr 9.36(1). Prior interpretations have construed
the statute ih a Way so that a juror is excused for cause “only if the trial court
specifically finds that the juror cannot render a fair and impartial verdict or
conform his views to the requirements of the law.” Sturgeon v. Commonwealth,
521 S.W.3d 189, 194 (Ky. 2017). “Rule 9.36(1) requires no such finding;

instead, regardless of the juror’s actual ability to render a fair and impartial

4 Trial, August 19, 2014, 4:14 - 4:17:13 p.m.
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verdict, Rule 9.3.’;6(1) mandates the refnoval of a juror if there is merely ‘a
reasonable ground to believe’ that he cannot render a fair and impartial
verdict.” Id. (emphasis in original]. The statute “plainly and succinctly
establishes the sfandard by which trial courts are to decide whether a juror
must be excused for cause.” Id. at 193.

The issue with Juror B. is somewhat similar to the juror issues in
Sturgeon. In Sturgeon, defendant claimed error in the trial court’s failure to
strike two jurors. ‘One jurdr, Juror 500, indicated that he rejectéd the notion
of temporary insanity while defense counsel was trying to ascertain the jurors’
perceptions of “extreme emotional disturbance” (EED). Id. at 195. After
further questioning, Juror 500 stated he could apply the concept and law of
EED if instructed to do so, but then later equivocated again on his ability to

‘apply EED. Id. Five other jurors clearly expressed an inability to apply the law
of EED and were excused for cause, while defendant had to use a peremptory
strike to remove Juror 500. Id. Looking at the totality of the questioning, this
Court found no error with the trial court’s refusal to strik¢ Juror 500 for cause.
Despite Juror 500’s equivocation regarding the application of EED, there was
nothing in the record to reasonably doubt his qualifications. Id. at 196.

| Juror 566 went to high school with trial counsel for the Commonwealth..
Id. This particular juror also had an aversion to guns, but indicated that
neither her prior relationship with the prosecutor nor her personal distaste for

guns wouléi detract from her ability to be fair and impartial. Id. This Court
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found ,that Juror 566’s discomfort with firearms was not disqualifying as
nothing in_her responses suggested bias or partiality. Id.

.In) the present case, Juror B. indicated it'would be difficult for him to sit
on the case because he had been H.C.’s teacher, but that he fh_ought he Cquld
fairly and impartially try the case. He further expoundéd that the difficulty -~
would be the possibility of facing H:C. after the case was over. It is also
important to note that Jufor B. was not H.C.’s current teécher. He had been/
her teacher two years prior. There is nothing in the fecord to suggest that
Juror B. had a close or ongoing teacher/ studept relationship with H.C.
Additionally, while Juror B. was equivocal in recognizing that it would be
difficult to hear the case, the trial court éllo.wed Jufor B. to state that he could
unequivocally render a fair and impartial verdict. It should be noted that it is
not uﬁcommon .for jurors to express cbncern for the difﬁculty of hearing cases
involving sensitive subject matter, including sexual abuse. Such expfession
does not automaticaliy equate to‘-‘bias and partiality. As such, this Court finds
no abuse of discretion in the trial court’s decision.

| . IV. CONCLUSION

For the forégoing reasdns, this Court reverses the opinion of the Court of
Appeals and reinstates the trial court’s conviction and judgment.

Minton, C.J., Hughes, Keller, VanMeter and Venters, JJ., concur.
Cunningham, J., dissents by separate opinion. Wﬁght, J., not sitting.

CUNNINGHAM, J., DISSENTING: I respectfully'dissenf. I believe that

\ \
Juror B. should have been struc(k‘for cause. He was the victim’s sixth grade
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teacher, just two years befofe the trial. All of his answers to counsel were
equivocal at best and expressed reservation about his ability to be fair. I do not
believe the one and only rehabilitative questién asked by the court was
sufﬁcieht to qualify the juror. There exists strong “reasonable ground to believe
that” Juror B. could not have rendered a fair and impartial verdict. RCr 9.36.

I vote reluctantly to reverse on that ground.
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