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Appellant, Paul Cook, Wés indicted for three coulnts- of ﬁrst—degree incest
(victim under twelve;), three counts of first-degree sodomy (victim undef twelve),
three counts of first-degree sexual abuse (ﬁctim under twelve), and three
counts of ﬁrst—degreé ﬁnlawful transaction with a minor (victim under sixteen).
Cook’s case proéeeaed to trial in the Christian Circuit Court. In Cook’s ﬁrsf
trial, his defense counsel referred to Cook’s eagerness to take a polygraph test
duri»-ng his openingv statement. The trial judge ultimately granted thé
Commonwealth’s nﬁotion for a mistrial. When a second trial was scheduled

.after the mistriél, Coqk filed a motion to dismiss based upon double jeopardy.

'The trial court denied the motion and the second trial began with a different
jury. ‘Before the triial court instructed the jury in the second trial, two of the
counts of unlawful transaction with a minor were dismissed. A Christian

Circuit Court jury convicted Cook of the remaining counts. He was sentenced



to twenty-five years’ imprisonment. Cook now appeals this conviction as a

matter of right, Ky. Const. § 110(2)(b).

I. BACKGROUND

The charges against Cook involved his alleged sexual abuse of his
stepdaughter, Sandy.! Sandy made the allegations of abuse while visitihg her
father and sister, leading to a police investigation. The details of those
allegations are largely immatérial to the current appeal. However, to the extent
necessary for our analysis, Sandy’s testimony will be discussed below.

When police interrogated Cook regarding the abuse, a detective
apparently asked if he would take a polygraph examination. In his opening
statement in the firsttrial, defense counsel stated:

The police aren’t really there to help you when they’ve got you in a

little room asking you questions. They’re there to get evidence,

and [Cook] never admitted to doing anything wrong. His story .

never changed. In fact, when the detective asked him if he’d take a

lie detector test, he jumped on the opportunity. He wants to prove

his innocence.

The Commonwealth immediately objected to this reference, and a bench
conference ensued. During the bench conference, the parties discussed the
appropriate remedy to cure the inadmissible statement regarding the
polygraph. The Commonwealth first suggested defense counsel had opened the

door to the polygraph results (which were not in Cook’s favor), and the trial

. court should, therefore, allow the introduction of those results. After the trial

! Throughout this opinion, the minor victim’s name has been changed to protect
her anonymity. Co



judge declined to do so, the Commonwealth agreed to an admonition, but
conditioned that agreement upon an opportunity to do more research on the
issue and revisit it after the first break.2 The trial court admonished the jury

that it:

[SThould disregard any reference to a polygraph test for a number
of reasons. The most important of which is that polygraph test
results are not admissible in a-court of law. You should not
conclude that Mr. Cook either took or did not take a polygraph test
based upon what has been mentioned at this point. And,
certainly, you should disregard in general any reference to a
polygraph test. '

- After the admonition, defense counsel gave the remainder of his opening
statement, and then the Cofnrﬁonwealth began its case in chief. Although the
admonitién instrﬁcts jlirors thaf polygraphs are inadmissible and they é‘hoﬁld
ignore any mention of pol&graph tésting, it fails to address defense cognsel’s
statement that Cook “jumped at the chance” to take the polygraph or aﬁy
inference(s the jury may draw :cherefrom. The admissibility of a polygraph is a
different issue than Cook’s eagerness to take thé test and the implication that
he had total conﬁdence that it would establish his innocence.

The Commonwealth called Sandy as its first witness, and, at the

conclusion of her testimony, the trial recessed for lunch. During the recess,

2 During the bench conference, the Commonwealth stated: “Can we go ahead
and get in an option if maybe on a break, if we can find anything, that would—.” At -
this point, the trial judge cut the Commonwealth off in mid-sentence. At the end of
the lunch break, the Commonwealth asked to discuss the proper remedy. The trial
court, Commonwealth, and defense counsel did so during a meeting in the judge’s
chambers. There, the Commonwealth stated: "I requested, even though you just
admonished the jury, that on our next break I'll do research to see if I have any other
remedies.” Defense counsel did not contradict or in any way indicate that this was an
incorrect statement of the proceedings. ’



the Commonwealth indicated to the trial court that it wanted to address an
issue and a meetiﬁg between the judge, the-CommonWealth, and defense
counsel took place in the trial judge’s éhambers. At the mec;ting, the
Commonwealth stated'_it had researched the iséue and now believed a mistrial
was the appropriaté remedy for the polygraph refefenée. Specifically, the
Commonwealth stated: | |

Yes, Judge. As I made the court aware when we were at the bench
earlier after the objection was made regarding the polygraph test,
the mention of it during [defense counsel’s] opening, I requested,
even though you just admonished the jury, that on our next break
I'll do research to see if I have any other remedies. Because, I
thought that would have opened the door or something like that for
its introduction. That’s not true. Pretty much all polygraphs are
inadmissible in Kentucky. At this time, due to the research, our
only recourse. . . is to ask for a mistrial. I don’t think an’
admonition is enough. In the case law . . . where there is a clear
inference there was a result and that the result was favorable to
the party that mentions it, it’s fatal to the case . ... [A]ll of us'in
this room know that polygraphs are inadmissible. We feel like he
knowingly misrepresented inadmissible evidence, and the way he
framed it was that when KSP asked [Cook] to take a polygraph test,
he jumped at the chance. Now, that creates an inference that
there was a test taken and that it-was favorable because why else
would he mention it during his own opening statement.

Defense counsel countefed that the admonition was goéd enough, and
that the jury could follow the orders of the court and disregard the reference to
the polygraph test in- its deliberations. -

The trial court granted the Commonweal;ch’s motion for a mistrial. It
clarified that‘ it granted the admonition be(%ause 'that was the rélief requested at
the time; but would have granted a mistrial if that had been the request.

The trial court dismisséd the jury and set a pretrial date for the second
_trial. | Befbre_the new trial startedA,VCook moved to dismiss, arguing that retrial
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was barred by double jeopardy. The trial court denied Cook’s motion and the
case proceeded to a second trial. Cook was charged with three counts of incest
(victim under twelve), three counts of sodomy (victi\m’under tWelve), three
counts of sexual abuse (victim under twelve) and .thyreé counts of unlawful
transaction with a minor (victim under. sixteen). The trial éourt dismissed tWo
counts 6f unlawful transaction with a minor before the case was submitted to
fhe jury. Cook was convicted of the remaining charges. He was sentenced to
Atwenty—ﬁve years’ imprisonment and now appeals, arguing that the conviction

was barred by double jeopardy arlldy should be overturned.

1L ANALYSIS

Thé double jeoparay clauses gf the Fifth Amendment of the United States
Cdnstitlitioﬁ and Section 13 of the Kentucky Constitution provide that a |
person may not be placed iﬁ jeopardy more than once for the same crime.

In examining the double jeopardy issue in this case, we must first
determine whether the mistrial was properly granted. "‘It is well established -
thalt the decision to grant a mistrial is With}n the trial court’s discretion, and
" such a fuling will not be disturbed absent a showing of an abuse of that
discretion.” Woodard v. Commonwealth, 219 S.W.3d 723, 727 (Ky. 2007),
overruled on other grounds by Commonwealth v. Prater, 324 S.W.3d 393 (Ky.
2(510). “[W]hen determining whether the trial court abused its discretion in
declaring a mistrial, it is necessary to exa’mihe whether there wa; manifest
necessity to do so, since a mistrial—where no manifest necessity exists— -

»

triggers a person’s constitutional protection against double jeopardy.” Cardine
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.7 Commqnwealth, 283 S.w.3d 641, 648 (Ky. 2009) (quoting Radford v.
Lovelace, 212 S.W.3d 72, 80 (Ky. 2006). |

With that roadmap in mind, we must first determine if the trial court
abused its discretion in grantiné the Commonwealth’s motion for a mistl-'ial'. In
order to make that determination, we must examine whether there was a
manifest necessity to declare the mistrial. If no such manifest necessity
existed, the trial court abused its discretion, thué implicating Cook’s right to be
_free from aouble jeopardy. | |

Cook insists there was no manifest necessity for the mistrial. He posits
the admbnition to thé jury cured defense counsel’s reference to the polygraph

examination and, therefore, the trial court abused its discretion by granting a -

N
\

mistrial. We disagree. The trial court acted within its discretion in -

determining that the polygraph reference made during opening statements

created a manifest necessity for mistrial. ,
| In Cardiﬁe, 283 S.W.3d at 647-48, this Court ciubted the Sixth Circuit

Court of Appeals with approval: “when a miétrial is declared at the behesf_of
-the prosecutor or on the court’s own motion, . . . the valued right of é;
defendant to have his trial completed by thé particular tribunal summoﬁed to
lsit in judgment on him, [is balanced] agéinst the public interest in insﬁring
that justice is meted out to offenders.” Malinovsky v. Court of Commoﬁ Pleas of

« Lorain County, 7 F.3d 1263, 1270-71 (6th Cir. 1993). Cook also points tﬁis

~ Court to Arizona v. Washington, 434 U.S. 497, 508, ( 1978), Which held “[t]hus,

the strictest scrutiny is appropriate . . . when there is reason to believe that the
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prosecﬁtor is using the superior resources of the State to harass or to achievé a
.tactical advantage over the accused.” Cook argues that by declaring a iﬁistrial,
the Commonwealth was unfairly given an opporturﬁty to:strengthen its case.
However, thefe is no evidence that was the case.

Cook further argues that the mistrial dénied him the opportunity to take
advantage of circumstances_that increased his chances of acquittal and
subjected him to a situatioh where his chances of being convicted were actually
increased. Cook’s argument in this regard fails. The advantage the |
Cémmonwealth might have gained by having anoti';er chance to procure more
favorable testimony from Sandy does not negaté the manifest necessity for the -
‘mistrial—a necessity created by Cook’s own trial defense counsel.
Furthermore, the defense had the opportunity in the second trial fo impeach
Sandy’s testimony based upon any inconsistent statements she made in the
first trial. The impeachment of Sandy’s testimony would present her original
teétimony to the jury. Any inconsistencies in her testimony may weaken the
weight the jury gives her testimony of Cook’s othér criminal acts. ‘There\fore,
any advantage the Commo_ﬁwealth may hav? gained was mitigated by the
defense’s ability to impeach Sandy.

Cook labels Sandy’s testimony dUring the first trial as disastrous for the
Commonwealth and insists it left him with a good chance of ‘beihg acquitted.
While Sandy answered some questions differently than in her interview, and
denied recalling other speciﬁqs, éhe answered many of the Commonwe’alth"s

questions. Specifically, when the Commonwealth asked her “So he made you
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touch his dick with 4What? With your hand?” Sandy responded, “Yes.” When
the Commonwealth asked Sandy, “Did he ever make you—at that time, :uin,
when yoanere on your parents’ bed, did he ever make you pnt your mouth on
his dick?” Sandy also fesponded in the affirmative. Another exchange between
the Co.mmonwealth andiSandy'v;rent asA follows:

Commonwealth: Did you ever go W1th Paul to, um, ple up Caleb
at school?

Sandy: Yes.

Commonwealth: Okay. Can you tell us if anything happened
during those tlmes'P

- Sandy: Yes.
Commonwealth: Tell us about that.

—

Sandy: Well, since we were Wa1t1ng too long, we went down to—into
a parking lot—

Commonwealth: Uh-huh

Sandy: —at these stores—they were in the truck and he started to
make me put my mouth on his private part.

Commonwealth: Okay. D1d it happen just one time or more than
one time?

Sandy: More.

Commonwealth: Okay. Okay. Would he ever touch you when he
would do that?

- Sandy: No.

Commonwealth: Okay Would he touch h1mse1f when you did
that? »

Sandy: Yes.




P~

~ With this testimony in ‘mind, the Commonwealth’s advantage as -
. portrayed by Cook is certainly le\ssened. While the evidence may have been
stronger at’/the second trial, there was certainly not a void of such in the first. .

There is no evidence the Commonwealth used its motion for a mistrial to gain a

tactical advantage. Rather, defense counsel created a manifest necessity

through its comments regarding the polygraph, which he knew or should have

known were inadmissible and highly prejudicial. As noted, the retrial also gave -

the defense the opportunity to impeach Sandy with her testimony from the first

N
Y

trial.
{ .
Cook insists that a manifest necessity to grant 'the mistrial did not exist
here, as an admon1t1on cured any error brought about. We noted in Johnson v.
Commonwealth 105 S.W.3d 430, 441 (Ky. 2003), “[a] jury is presumed to follow
‘an admonition to disregard ev1dence and the admonition thus cures any error.”
We went on in that case to enumerate exceptions to that general rule:
There are only two circumstances in which the presumptive
efficacy of an admonition falters: (1) when there is an
overwhelming probability that the jury will be unable to follow the
court’s admonition and there is.a strong likelihood that the effect
of the inadmissible evidence would be devastating to the
defendant; or (2) when the question was asked without a factual
basis and was “inflammatory” or “highly prejudicial.” ‘
Id. (internal citations omitted).
In this case, defense counsel stated Cook “jumped at” the
opportunity to take a polygraph examination to prove his innocence. The

CommonWealth objected, and an admonition was granted as a remedy.

Again, the admonition stated:



- [Y]ou should disregard any reference to a polygraph tesfc for a
number of reasons. The most important of which is that
polygraph test results are not admissible in a court of law.
You should not conclude that Mr. Cook either took or did not
take a polygraph test based on what had been mentioned at
this point. And, certainly, you should disregard, in general,
any reference to a polygraph test. -
This admonition was inadequate to address the polygraph reference. Here, the
general presumption that the admonition cured the 'g;,rror' is rebutted by “an
overwhelming probability that the jury will be unable to follow the court’s
admonition and there is a strong likelihood that the effect of the inadmissible
evidence would be devastating” to the Commonwéalth’s case. Id. The |
admonition did not go to Cook’s eagerness to take the polygraph, and it was
impossible for the Commonwealth to contradict the inference that Cook,
theréfore, passed the polygraph. The effect of the inadmissible statement was
devastating to the Commonwealth’s case. h
Furthermore, Johnson’s second exception also applies in the case at bar.
The “fact” that Cook took a polygraph was inadmissible. Therefore, so far as
this case is concerned, there is no factual basis for defense counsel’s
statement. Defense counsel knew (or, at the very least, should have known)
' the Commonwealth could not rebut the inference the jury could draw from his
statement. The impact was highly prejudfcial.
In Ice v. Commonwealth, 667 S.W.2d 671, 675 (Ky. 1984), this Court held
that the mere mention of a polygraph examination was prejudicial. Therein we

held, “[w]e have not only excluded the evidence of polygraph examiners, but

excluded mention of the taking of a polygraph, the purpose of which is to
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bolster the claim of credlblhty or lack of cred1b111ty of a particular w1tne§s or
‘defendant ” Here, trial defense counsel’s statement that Cook “jumped at” the
. opportunity to take a pblygraph to prove his innocence raises an inferencé that
not only did Cook take thé polygraph test, but that the results were favorable
to his defense. As the Commonwealth pointed out at trial: why else would
defense counsel bring ﬁp the test in his opening statement? This inference
prejudiced the Commonwéalth’s interest in the pursuit of justice.

It is clear that a gréat potential for jury bias exisfed after Cook’s
attorney’s opening statement. “[T[his Court and our prejdecessor'Court have
lohg disapproved evidence not only about the results of polygraph exams, but
even about offers or refusals to take them.” Lee v. Commonwealth, No. 2012- '
SC—OOO.I796-MR, 2014 WL 4160143, at *4 (Ky. Aug. 21, 2614) citing' Roberts v.
Commonwealth, 657 S.W.2d 943 (Ky.1983) (citations omitted). “[I|ntroduction
of evidence that a defendant failed a polygraph exam, even evidence merely
1mp1y1ng such a failure, we have held to be an error warranting a mistrial.” Id.
(01t1ng Morgan v. Commonwealth, 809 S.w.2d 704 (Ky 1991)).

As noted, “when determining whether the trial court abused its
discretion in declaring a mistrial, ‘it is IIICCCSS&I'Y to examine whether there was"
' manifest nécessity to do so, since a mistrial—where no manifest necessity
exists;friggers a person's coﬁstitutional protection against double jeopardy.”
Cardine v. Cdmmonw_ealth, 283 S.w.3d 641, 648 (Ky. 2009) (citing Radford v.

‘ I;o_velace, 212 S.W.3d 72 (Ky.A2006))’. ‘Cook argues that the pblygf_aph reference -

- did not constitute a manifest necessity for a mistrial as the reference was not
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clear thaf a polygraph test had been given or that there was a clear inference
as to the results of the test. However, “[m]anifest necessity has been described
as an ‘urgent or real neceésity_.’ The propriety of granting a mistrial is
determined on a case by case basis.” Commonwealth v. Scott, 12 S.W.3d 682,
684 (Ky. 2000).

The requisite degree of manifest necessity for granting a mistrial was
satisfied in this case, as the reference created an inference as to the results of
the polygraph test. This Court has held that “[t]here must arise a clear
inference that there was é result and that the result was favorable, or some
other manner in which the inference could be deemed prejudicial.” Morgan v." .
Commonwealth, 809 S.W.2d 704, 706 (Ky. 1991) (citing McQueen v.
Commonwealth, 669 S.W.2d 519 (Ky.. 1984)). The manner in which defense
counsel referred to the polygraph test and the eagerness of Cook to take the
examination, gives rise to an inference that the result of the pélygraph exain
was favorable to Cook. |

Furthermore, ‘i[{’v]hen determining whether there was manifest ne‘cessityt
to declare a mistrial, we must consider whether the statements made . . .
constitute improper evidence which prejudice[d] the Commonwealth’s right to
a fair trial.” L Sneed v. Burress, 500 S.W.3d 791, 793 (Ky. 2016). Cook’s
attorney’s s'tatementé refer to inadmissible evidence that the Commonwealth is
_not able to counter. Therefore, the Commonwealth’s right to a fair trial is

prejudiced.
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In reviewing a misi;riai, “’we' accord the highest degree of respect té) the_
trial judge’s evaluation:of the likelihood that the impartiality of one or more
jﬁrors may have been affected by the improper comment.” Arizona,v.‘
Washington, 434 U.S. at 511. Here, _defenSe counsel referred to inadmissible
eVidenc¢ during his openiné stateﬁent. It is true that “[o]pening and closing
statements are not evidence- and wide Iatitﬁde is allowed in both” Wheeler v.
Commonuwealth, 121 S.W.3d 173, 180 (Ky. 2003), however, this Coﬁrt cannot
extend that latitude to include the reference of a polygraph test. |

“IT]he I:;rinciple of double jeopardy does not prevent re-trial if the
proceedinés‘ are terminated because {t]he trial court, in exercise of its

»”

discretion finds that the termination is manifestly necessary. Commonwealth.
v. Scott, 12 S.W.3d 682, 684 (Ky. 2000). We hold that the trial court did not
abuse its discretion in finding a manifest necessity to declare a mistrial.

Cook’s retrial was not barred by double j eopardy as the trial court did not

abuse its discretion in the declardtion of a mistrial.

" III. CONCLUSION

For the foregoing reasons, we affirm Appellant’s convictions and
corresponding sentence.

\

All sitting. All concur.
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