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AFFIRMING

In 2009, Francis G. Payne was indicted on first-degree sexual abuse (two 

counts), first-degree unlawful imprisonment, and kidnapping. He was 

subsequently convicted on the sexual abuse and the kidnapping charges and 

sentenced to twenty years in prison. On appeal, this Court reversed the 

kidnapping conviction. Payne v. Commonwealth, 2009-SC-000373-MR, 2010 

WL 1641117 (April 22, 2010). On remand, the Hancock Circuit Court re

sentenced him to ten years’ imprisonment on the remaining two first-degree



sexual abuse convictions. Payne subsequently challenged his convictions, 

unsuccessfully, in a RCr1 11.42 appeal, No. 2012-CA-423.

Eight years after his original convictions, Payne filed a Petition for Writ 

of Mandamus in the Court of Appeals. The Court of Appeals denied his Petition 

on grounds that Payne had an adequate remedy to address his concerns via 

direct appeal and RCr 11.42. This appeal followed. We agree with the Court of 

Appeals and affirm.

Payne, filing pro se, appears to argue that this Court should grant his

Petition for Writ because he was re-sentenced to two consecutive sentences

instead of two concurrent sentences on his first-degree sexual abuse

convictions, and the original indictment in his case was signed with the 

incorrect date. This Court has limited the instances in which it will grant a

Petition for Writ.

A writ of prohibition may be granted upon a showing that (1) 
the lower court is proceeding or is about to proceed outside of its 
jurisdiction and there is no remedy through an application to an 
intermediate court; or (2) that the lower court is acting or is about 
to act erroneously, although within its jurisdiction, and there 
exists no adequate remedy by appeal or otherwise and great 
injustice and irreparable injury will result if the petition is not 
granted.

Hoskins v. Maricle, 150 S.W.3d 1, 10 (Ky. 2004).

Payne has had two previous appeals. During those two previous appeals

he could have raised the issues regarding his indictment, conviction and

sentence which he now raises in this Petition. Mandamus cannot be used to

1 Kentucky Rules of Criminal Procedure.
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circumvent the normal appellate procedure. Nat'l Gypsum Co. v. Corns, 736 

S.W.2d 325, 326 (Ky. 1987). Therefore, nothing he argues in his Petition 

justifies the extraordinary relief granted by a Writ of Mandamus. Accordingly, 

his Petition for a Writ of Mandamus is DENIED, and the opinion of the Court of 

Appeals is AFFIRMED.

All sitting. All concur.
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