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The defendant, David Sampognaro, appeals from his five year suspended

entence with five years active probation with special conditions. We dismiss the

appeal, and remand.

Defendant was indicted by a grand jury on March 29, 2006, and charged

with 21 counts of possession of pornography involving juveniles in violation of

LSA-R.S. 14:81.1. He pled not guilty and filed several pre-trial motions. The

indictment was subsequently amended by the State on September 28, 2006 to

charge defendant with one count of attempt to possess child pornography in

violation of LSA-R.S. 14:27 and 14:81.1. On the same day, defendant entered a

nolo contendre plea to the amended charge. On December 7, 2006, he was

sentenced to five years which was suspended in favor of five years active probation

with numerous conditions, including that defendant comply with the registration

requirements for sex offenders.

Defendant timely filed a motion to modify and/or reduce sentence on

January 5, 2007 seeking to eliminate some of the conditions of his probation.

After a hearing on January 11, 2007, his motion was granted in part and denied in

part. No oral motion for appeal was ever made. He fax-filed a written motion for
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appeal on March 13, 2007 and filed a hard copy on March 16, 2007, which was

signed by the trial judge on March 19, 2007.

The defendant's appeal is untimely. The time delays for filing appeals are

set forth in LSA-C.Cr.P. art. 914, which provides that a motion for appeal must be

made no later than 30 days after the rendition of the judgment or ruling from which

the appeal is taken or from the ruling on a motion to reconsider sentence filed

pursuant to LSA-C.Cr.P. art. 881.1. Under Article 881.1, the State or defendant

may make or file a motion to reconsider sentence within 30 days following the

imposition of sentence or within such longer period as the trial court may set at

sentence.

Here, defendant pled guilty on September 28, 2006 and was sentenced on

December 7, 2006. He filed a motion to modify and/or reduce sentence on January

5, 2007 which was ruled upon on January 11, 2007. Under LSA-C.Cr.P. art. 914,

defendant had 30 days, or until February 10, 2007, within which to make his

motion for appeal. Therefore, defendant's motion for appeal, fax-filed on March

13, 2007, was untimely.

Generally, after time for appealing has run, a conviction and sentence are no

longer subject to review under ordinary appellate process. In that instance, a

defendant must seek reinstatement of his appeal rights by filing an application for

post-conviction relief requesting an out-of-time appeal. State v. Counterman, 475

So.2d 336 (La. 1985); State v. Roberts, 06-678 (La. App. 5 Cir. 1/18/07), 951

So.2d 1154, l 156. A defendant has two years from the date the judgment of

conviction and sentence has become final to file an application for post-conviction

relief, unless certain exceptions apply. LSA-C.Cr.P. art. 930.8.

Defendant is entitled to file an application for post-conviction relief to obtain

an out of time appeal, and we customarily remand a dismissed appeal for this

-3-



purpose. See, State v. Bellow, 06-431 (La. App. 5 Cir. 12/12/06), 949 So.2d 488;

State v. Roberts, supra.

Accordingly, this appeal is dismissed. The case is remanded to allow the

defendant to seek reinstatement of his appellate rights by filing an application for

post conviction relief.

APPEAL DISMISSED; CASE REMANDED

-4-



EDWARD A. DUFRESNE, JR. PETER J. FIT2GERALD, JR.

CHIEF JUDGE CLERK OF COURT

THOMAS F. DALEY GENEVIEVE L. VERRETTE

MARION F. EDWARDS CHIEF DEPUTY CLERK
SUSAN M. CHEHARDY
CLARENCE E. MCMANUS em ,
WALTER J. ROTHSCHILD MARY E. LEGNON
FREDERICKA H. WICKER FIFTH CIRCUIT FIRST DEPUTY CLERK
GREG G. GUIDRY

101 DERBIGNY STREET (70053) Taov A. saoussAno
DIRECTOR OF CENTRAL STAFF

POST OFFICE BOX 489
(504) 376-1400

JUDGES GRETNA, LOUISIANA 70054 (504) 376-1498 FAX

www.fiftheircuit.org

NOTICE OF JUDGMENT AND
CERTIFICATE OF MAILING

I CERTIFY THAT A COPY OF THE OPINION IN THE BELOW-NUMBERED MATTER HAS BEEN MAILED
ON OR DELIVERED THIS DAY SEPTEMBER 25, 2007 TO THE TRIAL JUDGE, COUNSEL OF RECORD
AND ALL PARTIES NOT REPRESENTED BY COUNSEL, AS LISTED BELOW:

PE . , JR
F CO

07-KA-324

Martin E. Regan, Jr.
Karla M. Baker
Attorneys at Law
2125 St. Charles Avenue
New Orleans, LA 70130

Hon. Harry J. Morel, Jr.
District Attorney
Kim McElwee
Assistant District Attorney
29th Judicial District Court
P. O. Box 680
Hahnville, LA 70057


