QUINCY CONDOMINIUMS OF METAIRIE, NO. 11-CA-723

INC.

FIFTH CIRCUIT
VERSUS

COURT OF APPEAL
PHILLIP W. DUHON

STATE OF LOUISIANA

ON APPEAL FROM THE TWENTY-FOURTH JUDICIAL DISTRICT COURT
PARISH OF JEFFERSON, STATE OF LOUISIANA
NO. 683-396, DIVISION "P" e
HONORABLE LEE V. FAULKNER, JR., JUDGE PRESIDING

-—4 L4 el

.-.__ U -l
s

e
I

CLARENCE E. MCMANUS
JUDGE

Panel composed of Judges Susan M. Chehardy,
Clarence E. McManus, and Fredericka Homberg Wicker

WICKER, J., dissents and assigns reasons

CLARENCE F. FAVRET, III
Attorney at Law
228 St. Charles Avenue
Suite 1310
New Orleans, Louisiana 70130
COUNSEL FOR PLAINTIFF/APPELLEE

CARL J. SELENBERG
Attorney at Law
3713 Airline Drive
Metairie, Louisiana 70001
COUNSEL FOR DEFENDANT/APPELLANT

AFFIRMED

P,



&m On February 10, 2010, Quincy Condominiums of Metairie, Inc., (hereinafter
j /*Quincy Condominiums”) filed a petition for recognition of a lien and for money
damages. In the petition, it alleges that Philip Duhon is the owner of Unit 4, and
that he has not paid condominium fees and assessments in violation of the
Condominium Agreement. The petition further alleges that at the time of the filing
of the petition, Mr. Duhon owed $10, 703.00 in fees and late penalties, in addition
to attorney fees, interest and costs. The petition also requested that a lien be placed
on the property pursuant to LSA-R.S. 9:1123.115.
On March 16, 2010, Mr. Duhon filed a reconventional demand alleging that
Quincy Condominiums unlawfully removed a structure and unlawfully destroyed a
hot tub located in the limited common area dedicated to his condominium. Mr.
Dubhon also alleged that Quincy Condominium unlawfully removed a window air
conditioning unit and that it negligently allowed removal of his tools. In addition,
Mr. Duhon alleges that he was unable to lease his unit because of Quincy
Condominiums failure to trim the hedges around his condominium and failed to fix
a water leak. Mr. Duhon alleges that he suffered damages of $76,800.00 as a result
of Quincy Condominiums negligence.
Two days before the trial of this matter, Quincy Condominium filed an
exception of prescription to the claims made by Mr. Duhon in his reconventional

demand.



On December 14, 2010, the trial court heard both the exception of
prescription and trial on the merits. At its conclusion, the trial court found in favor
of Quincy Condominiums on the main demand, awarding it $15,047.68 plus
reasonable attorney fees of $7,500.00, with interest until paid and costs of the
proceedings. The trial court also dismissed Mr. Duhon’s reconventional demand at
his cost. In its judgment, the trial court stated that Mr. Duhon’s reconventional
demands were prescribed.

Mr. Duhon appeals from the decision of the trial court, alleging that the trial
court erred in finding that his reconventional demands were prescribed. Mr.
Duhon does not challenge the award made to Quincy Condominiums or the
recognition of a lien against the property.

At trial, Mr. Duhon testified that he was the owner of condominium Unit 4,
having leased in in 1982, and then purchased it in 1984. He knew at that time that
he was subject to dues and certain fegulations, as set forth in the Condominium
Declaration Creating and Establishing Condominium Property Regime, the Quincy
Condominium By-laws and the Articles of Incorporation. Mr. Duhon also
admitted that he had not paid condominium dues for a period of almost three years,
since January 1, 2007. He alleged however that he did not owe late fees, as he had
an agreement with a prior president of the Condominium Association, Lisa Garcia,
based on what he alleges was a violation between he and the defendant of a prior
consent judgment. (See infra). Ms. Garcia testified that she owned a Condo Unit
from 1998 until 2006, and that she did served as president of the Condominium
Association. She testified that she never entered into an agreement with Mr.
Duhon concerning his condominium fees, and that he never asked for such an
agreement. She also stated that, as Condominium Association president, she did

not have the authority to enter into such an agreement, without presentation to the
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Condominium Association Board. Frank Szita owns a condominium unit and was
the Condominium Association President at the time of trial. He testified that the
last deposit for condominium fees made by Mr. Duhon was in December of 2006.
He further testified that the Condominium Association By-laws provided for late
fees and interest in the event of late payment, and further provided for attorney fees
in the event of legal action.

Concerning the reconventional demand made by Mr. Duhon, the judgment
on which is the subject of this appeal, the evidence at trial showed the following.
Mr. Duhon testified that he built a deck in the limited common area' outside his
condominium unit in 1985. At the time of its construction, he added a roof and a
hot tub. In addition, he installed a stereo system and storage areas around the hot
tub. He also placed lawn furniture and plants on the deck.

Ms. Garcia testified at trial that a prior lawsuit was brought by the
Condominium Association against Mr. Duhon to require him to remove structures
attached to his unit which were against the Condominium By-Laws. Introduced
into evidence at trial was a Consent Judgment entered into between Quincy
Condominiums and Mr. Duhon on July 16, 2002, which provided in part that Mr.
Duhon was “obligated to remove all other improvements, including but not limited
to, roofs, decks electrical wires, lattice work and shed, which were not original to
the Condominiums, not later than July 5, 2002.” The judgment also provided that
Mr. Duhon was “obligated to modify, at his expense, the wood decking in the
Limited Common Element of Unit 4, to allow for inspection and treatment of
termites.” Finally, the judgment provided that if Mr. Duhon did not complete the
work within the time allowed, Quincy Condominiums would have the right to

perform the work at Mr. Duhon’s expense.

! The Limited Common Area refers to each Unit’s back yard.
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During the current trial, Mr. Duhon testified that he performed the actions
necessary, and that Quincy Condominiums exceeded the scope and removed our
damaged his property. Mr. Duhon admitted that as a result of the prior suit, he
removed all the free standing structures he had placed on the Common Area. He
further admitted that he agreed to modify the deck to allow termite inspection if the
deck areas were inaccessible, however he contends that the deck areas were not
inaccessible so no modification was needed. He further contended that there were
no issues with termites in the deck.

Ms. Garcia testified that for two years after the consent judgment was
finalized, Duhon failed to modify the deck to allow for the termite inspection. She
tried to contact him through telephone and letters, but he failed to respond.
Ultimately, the Condominium Association undertook the job and hired a contractor
to remove the structure completely because it was attached to the building and it
was infested with termites. From photographs introduced at trial, it appears that
the hot tub was left in the limited common area of Mr. Duhon’s Unit.

Mr. Duhon also testified that when the deck was removed, many of his tools
and deck components that were with the decking disappeared.

In addition to the removal of the deck, Mr. Duhon contends that the
Condominium Association unlawfully removed a window air conditioning unit
from his property. Mr. Szita testified that Mr. Duhon’s unit had an air conditioning
window unit attached to a second floor window that was hanging over a common
sidewalk, and had been there since 2006. Mr. Duhon testified that there had been a
window air conditioning unit of some kind since 1984. The Condominium
Association was concerned that it might fall and hurt someone. Mr. Szita sent a
letter to Mr. Duhon on May 9, 2009 and again on June 9, 2009, requesting removal

of the air conditioning unit, but received no response. In August of 2009, he

-5-



removed the air conditioner unit with hoists, and then placed it in the condo unit’s
back yard. Szita stated that the unit was not plugged in at the time he removed it.

The last claim in Mr. Duhon reconventional demand was for lost rentals.
Mr. Duhon testified he was unable to rent his unit at the time of trial because the
internal A/C compressor was not working, and it would require $10,000 to repair
it. He also contends that there is a leak which had not been fixed, and that the
Condominium Association would not trim his hedges. He presented no evidence
of any written estimates, requests to the Condominium Association for repairs, or
attempts to rent the unit.

In his sole allegation of error, Mr. Duhon alleges that the trial court erred in
granting the exception of prescription and in dismissing his reconventional
demand. He contends that the consent judgment in the prior litigation was a
contract between the parties and that Quincy Condominiums actions in removing
the deck and its accessories, and in allowing the disappearance of his tools was a
violation of that contractual agreement, subject to a ten-year prescriptive period.
However, Mr. Duhon’s action is not one for breach of contract, but rather for
conversion.

The tort of conversion is committed when one wrongfully does any
act of dominion over the property of another in denial of or inconsistent with
the owner's rights. Any wrongful exercise or assumption of authority over
another's goods, depriving him of the possession, permanently or for an
indefinite time, is a conversion. Louisiana civil law conversion is committed
when any of the following occurs: 1) possession is acquired in an
unauthorized manner; 2) the chattel is removed from one place to another
with the intent to exercise control over it; 3) possession of the chattel is
transferred without authority; 4) possession is withheld from the owner or
possessor; 5) the chattel is altered or destroyed; 6) the chattel is used
improperly; or 7) ownership is asserted over the chattel.

Funderburg v. Superior Energy Services, Inc., 10-517 *6, (La. App. 5 Cir.

12/29/11), --- So0.3d ----, 2011 WL 6934214.



Here, Mr. Duhon alleges that Quincy Condominiums unlawfully removed
and destroyed his property, and thus he states an action for the tort of conversion.

Because conversion is a tort, it is governed by the one-year prescriptive
period. LSA-C.C. art. 3492; Jefferson v. Crowell, 42,177 (La. App. 2 Cir. 5/9/07),
956 So.2d 746.

The alleged conversion took place in 2004, and Mr. Duhon filed his
reconventional demand in 2010, well over the one year prescriptive period for the
filing of an action in tort. Accordingly the trial court did not err in finding that his
causes of action for the removal of the deck and its accessories, and for the loss of
his tools, had prescribed.

The trial court also denied recover for two additional claims for damages,
the removal of the air conditioning unit in August of 2009 and the loss rentals for
Mr. Duhon’s alleged inability to rent his condominium. To the extent that the trial
court may have denied these claims on the basis that they were prescribed, we find
that the court was in error. However, the evidence presented at the trial on the
merits of these issues finds no error in the denial of these claims.

Plaintiff has the burden of proving every essential element of his tort case,
including cause-in-fact, by a preponderance of the evidence. Manuel v. Shell Oil
Co., 94-590 (La. App. 5 Cir. 10/18/95), 664 So.2d 470, 475, writ denied, 96-0141
(La. 3/8/96), 669 So.2d 397.

With regard to his claim for damage to the air conditioning unit, Mr. Duhon
presented a picture of the unit sitting in the limited common area of his
condominium unit and a printout of an air conditioner from the internet, indicating
that the unit depicted in the picture retailed for ----. Mr. Duhon stated that the unit
was plugged in when it was removed, while Mr. Szita stated that it was not

plugged in. Mr. Duhon offered no evidence, other than his self-serving testimony,
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that the unit was working prior to its removal and was not working after its
removal. Mr. Szita testified that he sent two letters to Mr. Duhon requesting
removal of the unit which went unanswered. Furthermore, Mr. Szita testified that
the unit was hanging over a sidewalk and created a hazard; Mr. Duhon offered no
evidence to rebut this contention. We find that Mr. Duhon did not prove by a
preponderance of the evidence that Mr. Szita, acting on behalf of Quincy
Condominiums, unlawfully damaged or converted the air conditioning unit.

With regard to his claim for lost rentals, Mr. Duhon alleged that he was
unable to rent his unit because the internal air conditioning compressor did not
work, there was a leak and the hedges were untrimmed. Introduced into evidence
were pictures of the hedges and a picture of a water leak on the exterior of a
condominium unit. Mr. Duhon offered no evidence concerning the compressor,
and he offered nothing to support his claims that he attempted to rent the unit.
Again we find that Mr. Duhon has not proved this claim by a preponderance of the
evidence.

For the above discussed reasons, the judgment of the trial court dismissing
the reconventional demand of defendant, Philip Duhon, is affirmed. All costs are

assessed against defendant, appellant, Philip Duhon.
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This matter is before this Court on appeal of the district court’s judgment, as
to the appellant’s reconventional demand, granting appellee’s Exception of
Prescription and dismissing appellant’s reconventional demand. I respectfully
dissent because it is my opinion that this court lacks jurisdiction to consider this
appeal because the judgment at issue, as to appellant’s reconventional demand, is
not a valid judgment. Therefore, I would dismiss the instant appeal without
prejudice and remand the matter to the trial court so that a proper, final judgment
may be rendered.

On January 18, 2011, the trial court issued a judgment in favor of Quincy
Condominiums and against Duhon recognizing the lien filed by Quincy
Condominiums and ordering that Duhon pay past due association fees in the
amount of $15,047.68 with reasonable attorney fees of $7,500.00. The judgment
also addressed Duhon’s reconventional demand and set forth the following:

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the

reconventional demand of plaintiff in reconvention, Philip W. Duhon, be and
is hereby dismissed, at plaintiff in reconvention’s cost.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the
demands of plaintiff in reconvention and against defendant in reconvention,
be and are hereby prescribed.

It is my opinion that the portion of the judgment concerning Duhon’s

reconventional demand is defective and thus is not a valid judgment. From the

language provided in the judgment alone, it is unclear if the trial judge simply



dismissed Duhon’s claims by reason of prescription or if he additionally dismissed
Duhon’s claims after consideration of the merits post-trial.

Louisiana Code of Civil Procedure article 1841 provides that “[a] judgment
is the determination of the rights of the parties in an action and may award any
relief to which the parties are entitled.” A valid judgment must be precise, definite
and certain. Input/Output Marine Sys., Inc. v. Wilson Greatbatch, Technologies,
Inc., 10-477 (La. App. 5 Cir. 10/29/10), 52 So. 3d 909, 915-16; Blanke v. Duffy,
05-829, p. 2 (La.App. 5 Cir. 3/28/06), 927 So.2d 540, 541. The specific relief
granted should be determinable from the judgment without reference to an
extrinsic source such as pleadings or reasons for judgment. Input/Output Marine
Sys., Inc., supra, at 916. The quality of definiteness is essential to a proper
judgment. Id; Russo v. Fidelity & Deposit Co., 129 La. 554, 56 So. 506, 508
(La.1911).

The portion of the judgment at issue addressing Duhon’s reconventional
demand is not precise, definite and certain. Further, the specific relief granted or
denied, i.e., whether the trial court considered Duhon’s claims on their merits, is
not determinable from the language of the judgment appealed. One cannot discern
from the face of the judgment the specific relief granted or denied. As such, it is
my opinion that the judgment as to Duhon’s reconventional demand is defective
and therefore not a valid judgment.

This court cannot determine the merits of an appeal unless our jurisdiction is
properly invoked by a valid final judgment. Id; Creighton, Richards & Higdon,
L.L.C. v. Richards Clearview, L.L.C., 09-247, pp. 3—4 (La.App. 5 Cir. 10/29/09),
28 S0.3d 391, 393. Because this Court lacks jurisdiction in the absence of a valid
judgment, I would dismiss this appeal without prejudice and remand to the trial

court so that a valid, final judgment may be rendered.
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