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CHAISSON, J. 

 

In this foreclosure case, defendant Ivory A. Chopin, III, appeals a 

December 2, 2015 order denying his motion to dismiss and vacate a writ of 

possession.  For the following reasons, we dismiss this appeal.   

FACTS AND PROCEDURAL HISTORY 

On August 1, 2007, Mr. Chopin executed a promissory note in the principal 

amount of $86,800 in favor of SunTrust Mortgage, Inc., encumbering immovable 

property located at 44 Evergold Lane, Waggaman, Louisiana.  This note was 

subsequently transferred to Green Tree Servicing, LLC n/k/a Ditech Financial LLC 

("Green Tree"), which, upon Mr. Chopin's default, filed a petition for executory 

process on February 13, 2014, seeking to enforce the note and foreclose on the 

property.  On February 25, 2014, the trial court issued an order of executory 

process directing the issuance of a writ of seizure and sale.  The writ of seizure and 

sale was issued on March 10, 2014, and the sheriff's sale of the property was 

initially set for April 9, 2014.  On April 3, 2014, prior to the judicial sale, Mr. 

Chopin filed a motion for suspensive appeal from the order of executory process.  

The court issued an order of appeal on April 14, 2014, which required Mr. Chopin 

to furnish a $40,000 suspensive appeal bond.  Mr. Chopin did not post the 

necessary bond, and thus the appeal was not perfected.  Mr. Chopin did not seek an 

injunction to prevent the sheriff's sale.  The sheriff's sale was held on August 13, 

2014, at which time Green Tree successfully bid on and purchased the property.  

The sheriff's deed conveying the property to Green Tree was recorded into the 

conveyance records of Jefferson Parish on September 5, 2014.  At Green Tree's 

request, on October 4, 2014, the clerk of court issued a writ of possession pursuant 

to La. R.S. 13:4346 directing the sheriff to seize and deliver possession of the 

property to Green Tree.   
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On May 1, 2015, Mr. Chopin filed a separate lawsuit for damages against 

Green Tree in which he asserted various contract and tort claims against Green 

Tree based on the underlying executory proceeding and a purported payoff of the 

note by allegedly tendering $96,000 to Green Tree using an instrument styled as an 

"International Promissory Note."  Green Tree removed that suit to federal court 

based on diversity jurisdiction.  Green Tree subsequently filed a motion for 

summary judgment, which the federal court granted on January 20, 2016, 

dismissing all of Mr. Chopin's claims in the damages lawsuit. 

On October 12, 2015, Mr. Chopin filed in the executory proceeding a 

"Motion to Dismiss and Vacate Writ of Possession."  The trial court set a hearing 

on the motion for November 12, 2015, but Mr. Chopin did not attend.  On 

December 2, 2015, the trial court entered an order denying the motion to dismiss 

and vacate the writ of possession.  Mr. Chopin thereafter filed a motion for appeal, 

which the trial court granted on January 4, 2016.   

DISCUSSION   

Under Louisiana Code of Civil Procedure article 1841, a judgment that does 

not determine the merits of a case but only preliminary matters in the course of the 

action is an interlocutory judgment.  An interlocutory judgment is appealable only 

when expressly provided by law.  La. C.C.P. art. 2083(C).  An order denying a 

motion to dismiss and vacate a writ of possession in an executory proceeding is an 

interlocutory ruling, and therefore we have no appellate jurisdiction to consider the 

merits of the trial court's ruling.  An appeal may be dismissed at any time for lack 

of jurisdiction of the appellate court.  La. C.C.P. art. 2162; Burfict v. Mafia, 07-466 

(La. App. 5 Cir. 11/27/07), 973 So.2d 809, 811.  Accordingly, this appeal is 

dismissed.   

      APPEAL DISMISSED 



SUSAN M. CHEHARDY

CHIEF JUDGE

FREDERICKA H. WICKER

JUDE G. GRAVOIS

MARC E. JOHNSON

ROBERT A. CHAISSON

ROBERT M. MURPHY

STEPHEN J. WINDHORST

HANS J. LILJEBERG

JUDGES

CHERYL Q. LANDRIEU

CLERK OF COURT

MARY E. LEGNON

CHIEF DEPUTY CLERK

SUSAN BUCHHOLZ

FIRST DEPUTY CLERK

MELISSA C. LEDET

DIRECTOR OF CENTRAL STAFF

(504) 376-1400

(504) 376-1498 FAX

FIFTH CIRCUIT

101 DERBIGNY STREET (70053)

POST OFFICE BOX 489

GRETNA, LOUISIANA 70054

www.fifthcircuit.org

NOTICE OF JUDGMENT AND CERTIFICATE OF DELIVERY

16-CA-244

I CERTIFY THAT A COPY OF THE OPINION IN THE BELOW-NUMBERED MATTER HAS BEEN DELIVERED IN 

ACCORDANCE WITH UNIFORM RULES - COURT OF APPEAL, RULE 2-16.4 AND 2-16.5 THIS DAY 

DECEMBER 7, 2016 TO THE TRIAL JUDGE, CLERK OF COURT, COUNSEL OF RECORD AND ALL PARTIES 

NOT REPRESENTED BY COUNSEL, AS LISTED BELOW:

E-NOTIFIED
24TH JUDICIAL DISTRICT COURT (CLERK)

HONORABLE NANCY A. MILLER (DISTRICT JUDGE)

ERIC J. SIMONSON (APPELLEE) MARK R. DEETHARDT (APPELLEE) LINDSAY G. FAULKNER (APPELLEE)

MAILED

IVORY A. CHOPIN, III  (APPELLANT)

IN PROPER PERSON

2049 CARVER DRIVE

MARRERO, LA 70072

RADER JACKSON (APPELLEE)

ATTORNEY AT LAW

1010 COMMON STREET

SUITE 1800

NEW ORLEANS, LA 70112

PENNY M. DAIGREPONT (APPELLEE)

ATTORNEY AT LAW

3510 NORTH CAUSEWAY BOULEVARD

SUITE 600

METAIRIE, LA 70002


