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WINDHORST, J.

Defendant/Appellant, Julius Hankton, seeks review of his sentences imposed
on remand. For the following reasons, we affirm.
Facts and Procedural History

On May 1, 2015, the Jefferson Parish District Attorney filed a bill of
information charging Hankton with one count of possession with intent to distribute
heroin in violation of La. R.S. 40:966(A) (count one), four counts of possession of a
firearm by a convicted felon in violation of La. R.S. 14:95.1 (counts two, three, five,
and six), and one count of possession of Oxycodone, in violation of La. R.S.
40:967(C) (count four). The six separate counts for which defendant was charged
all arose out of a single search warrant executed on March 19, 2015 at defendant’s
residence located in Metairie, Louisiana during which law enforcement seized a
significant amount of heroin packaged for sale, drug paraphernalia, multiple cell
phones, a large amount of cash, and four guns. Defendant pled not guilty to all
counts.

Trial commenced before a twelve-person jury on January 18, 2017 and
revealed the following. Gregory Morrow, a recovering heroin addict, testified that
in 2014 he was working with the Federal Bureau of Investigations (FBI) as a
confidential informant. While working with the FBI, Morrow purchased heroin
from defendant, who he knew as “Ju,” on November 7 and 19, 2014, and on
December 5, 2014, in quantities of one-half to one gram for approximately $50 to
$100.

A video of the November 7, 2014 drug transaction between defendant and
Morrow was played for the jury. On the video, a vehicle driven by defendant was
shown pulling up to Morrow’s vehicle where the passenger of defendant’s vehicle
then handed Morrow a gram of heroin in exchange for $100. A second purchase

made by Morrow on November 19, 2014, from defendant was for half a gram of
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heroin and was also recorded on video; however, Morrow testified that the video did
not capture defendant, who had given him the heroin and was out of sight of the
surveillance camera. On December 5, 2014, Morrow made a third purchase of
heroin from defendant near the Brother Martin football field. This third sale was not
captured on video because Morrow was instructed by defendant to exit his vehicle
and enter defendant’s vehicle, where defendant sold him the heroin out of the visual
field of the surveillance camera positioned in Morrow’s vehicle.

Stacey Taranto of the Jefferson Parish Sheriff’s Office testified that in 2014
and 2015 she was a member of the narcotics unit working as a Task Force Officer
with the FBI. She explained that she conducted surveillance of the controlled buys
about which Morrow had testified, and that in March of 2015, she participated in the
execution of a search warrant at defendant’s residence in Metairie, Louisiana.

Officer Taranto testified that during the November 19, 2014 controlled buy,
she observed a silver BMW pull into the meeting location set up between defendant
and Morrow. She then observed a black male, wearing a black sweatshirt with “O-
B-E-Y” written on it, exit the vehicle he was driving and conduct a hand-to-hand
drug transaction with Morrow. She further testified that during her surveillance of
the drug transactions conducted on November 19, 2014 and December 5, 2014, she
was able to obtain the license plate numbers from the vehicles driven by defendant
and discovered that the vehicle used in November was registered to a female named
Jasmine Chaney (defendant’s girlfriend), who resided in Metairie, Louisiana.
Further, the vehicle used in December 2014 was a rental car which had been rented
under the name Jasmine Chaney. Officer Taranto testified that she performed a
traffic stop of the vehicle following the December 5, 2014 drug transaction and
confirmed defendant as the driver of the vehicle. A search of the vehicle driven by
defendant revealed a black sweatshirt with “O-B-E-Y” written on the front, a cell

phone, and two small bags of heroin.
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Special Agent Christopher Bauer of the New Orleans Division of the FBI and
member of the Violent Crimes Task Force participated in the controlled buy on
November 19, 2014, during which he observed a silver BMW pull into the parking
lot at the meeting location alongside Morrow’s vehicle. He then observed a black
male wearing a sweatshirt with “O-B-E-Y” written across the front exit the BMW
and interact with Morrow. Special Agent Bauer also confirmed his participation in
the stop of defendant’s vehicle after the December 2014 controlled buy. Special
Agent Bauer indicated that defendant was arrested at the time of the stop, but was
subsequently released.

Special Agent Bauer testified that subsequent to defendant’s release, a warrant
was obtained for the search of defendant’s apartment. During the execution of the
search warrant, defendant was detained, and was found to have 26 small plastic
baggies containing heroin and eight pills that tested positive for Oxycodone in his
pants. Additionally, a Glock 17, Glock 29, Glock 21, an AK-47 rifle, ammunition,
multiple cell phones, a scale, and over $20,000 in cash were seized during the search
of the master bedroom in which defendant’s pants were located. Upon discovery of
the evidence, defendant admitted his ownership of “all the stuff in the house.”

FBI Special Agent Crystal Bender, also of the New Orleans Violent Crimes
Task Force, likewise testified regarding the various monitored phone conversations
between Morrow and defendant during which the narcotics transactions were
arranged, as well as the monitored video recordings of the controlled buys that took
place. Agent Bender explained that surveillance of the Metairie apartment was also
conducted during which defendant was seen entering and exiting the residence. At
one time, defendant was seen exiting the apartment, approaching the driver of a
white sedan, leaning inside the vehicle, and retreating back into the apartment after

a couple of seconds.
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Agent Bender further testified regarding a controlled buy between defendant
and an unnamed confidential informant on May 8, 2014, which was recorded on
video surveillance and played for the jury. Agent Bender identified defendant from
the video and confirmed that in exchange for $100, the confidential informant
received .31 grams of heroin. She explained that the quantity received was less than
the amount paid. A recorded phone conversation between defendant and the
confidential informant was played during which defendant explained that the reason
it was “short” was because it was “bricked up,” meaning it had been cut off of a
“solid piece.”

Sergeant Joshua Collins, an expert in the field of quantity, packaging, pricing,
and distribution of narcotics, testified that the 26 bags of heroin individually
packaged within a larger plastic bag weighing approximately 21 grams, the $20,000,
and the scale all found in defendant’s apartment are indicative of street-level
distribution.

A stipulation was accepted by the parties that Sergeant Joel O’Lear, an expert
in fingerprint examination and comparison, if called as a witness, would testify that
defendant’s fingerprints were those contained on the certified conviction packets,
establishing the prior felonies as alleged in counts two, three, five, and six.

The jury found defendant guilty as charged. The trial court sentenced
defendant on count one, to 50 years imprisonment at hard labor, with the first ten
years to be served without benefit of probation, parole, or suspension of sentence;
on each of counts two, three, five, and six, to 20 years imprisonment at hard labor to
be served without benefit of probation, parole, or suspension of sentence; and on
count four, to two years imprisonment at hard labor. The trial court further ordered
defendant’s sentences on all counts to be served consecutively to each other.

On July 19, 2017, defendant filed a motion for out-of-time appeal, which was

granted by the trial court on July 24, 2017. On appeal, this Court affirmed
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defendant’s convictions on all six counts. This Court affirmed the term of the
sentences imposed on each count, but vacated the consecutive nature of the
sentences, and amended the sentences by ordering that the sentences on each count

be served concurrently. State v. Hankton, 17-628 (La. App. 5 Cir. 7/31/18), 251

S0.3d 1234, 1237, 1240, writ granted in part, 18-1457 (La. 5/20/19), 270 So.3d 569.

This Court also amended the sentence on count one to delete the parole restriction,
and as amended, affirmed all the sentences. Id.

On appeal to the Louisiana Supreme Court, the Court granted defendant’s writ in
part, reversing the court of appeal’s decision only in that it amended the sentences,

and affirmed as amended. State v. Hankton, 18-1457 (La. 5/20/19), 270 So.3d 5609.

The Supreme Court vacated defendant’s sentences and remanded the case to the trial
court for resentencing. 1d. On remand, the Supreme Court ordered the trial court
“to resentence defendant to a punishment that is not unconstitutionally excessive and
to articulate its reasons for the sentences imposed, including as to whether some or
all of the sentences should be served consecutively.” Id.

On remand, the trial court resentenced defendant on count one to 50 years
imprisonment at hard labor, with the first 10 years to be served without benefit of
probation or suspension of sentence (count one); on counts two, three, five, and six
to 20 years imprisonment at hard labor to be served without benefit of probation,
parole, or suspension of sentence; and on count four to 2 years imprisonment. The
trial court ordered defendant’s sentences on counts one, two, three, five, and six to
be served consecutively and count four to be served concurrently. These sentences
are substantially the same as the initial sentence, except that the sentence for
possession of Oxycodone is 2 years instead of 4 years as in the initial sentence.
Defense counsel objected to the sentence and filed a motion for reconsideration, but

the motion was denied. This appeal followed.
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Law and Analysis

In the instant appeal, post-resentencing, defendant asserts that the trial court
Imposed an unconstitutionally excessive sentence. Defendant asserts that his
sentence of 130 years of imprisonment is unconstitutionally excessive because the
trial court imposed near maximum available sentences on each count and ordered
them to be served consecutively for a total of 130 years constituting needless and
purposeless pain and suffering. He argues that the trial court failed to justify
ordering that sentences be served consecutively under La. C.Cr.P. art. 883. He notes
that he was 25 years old at the time he committed the instant crimes, is a father of a
young child, and that his crimes are non-violent offenses. He further notes that this
Court previously stated, “The record contains scant evidence to support a finding
that this case involved the most serious violation of the offenses and the worst type

of offender,” citing State v. Hankton, 251 So.3d at 1247.

The State responds that the trial court did not abuse its broad sentencing
discretion and that the record supports the imposition of consecutive sentences in
five of the six counts. Below, we address whether the consecutive nature of
defendant’s sentence resulting in a 130-year sentence constitutes an excessive
sentence.!

The Eighth Amendment to the United States Constitution and Article I, § 20
of the Louisiana Constitution prohibit the imposition of excessive punishment. A
sentence is considered excessive, even if it is within the statutory limits, if it is
grossly disproportionate to the offense or imposes needless and purposeless pain and

suffering. State v. Dixon, 18-79 (La. App. 5 Cir. 8/29/18), 254 So0.3d 828, 836, writ

not considered, 18-1909 (La. 2/18/19), 263 So0.3d 1154, and writ denied, 18-1909

! Because defendant’s appeal focuses on the consecutive nature of his sentences, and this Court
previously considered and affirmed each of defendant’s individual sentences (which are
substantially the same as in the initial sentencing), we do not believe it is necessary to address
whether each individual sentence is excessive herein. Hankton, supra.
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(La. 4/8/19), 267 So.3d 606. A sentence is grossly disproportionate if, when the
crime and punishment are considered in light of the harm done to society, it shocks
the sense of justice. 1d.

A trial judge has broad discretion when imposing a sentence and a reviewing
court may not set a sentence aside absent a manifest abuse of discretion. State v.
Dufrene, 12-716 (La. App. 5 Cir. 4/10/13), 115 So.3d 22, 26. In reviewing a trial
court’s sentencing discretion, three factors are considered: 1) the nature of the crime;
2) the nature and background of the offender; and 3) the sentence imposed for similar

crimes by the same court and other courts. State v. Pearson, 07-332 (La. App. 5 Cir.

12/27/07), 975 So.2d 646, 656. The appellate court will not set aside a sentence for
excessiveness if the record supports the sentence imposed. La. C.Cr.P. art. 881.4 D.

In reviewing a sentence for excessiveness, the reviewing court shall consider
the crime and the punishment in light of the harm to society and gauge whether the
penalty is so disproportionate as to shock the court’s sense of justice, while
recognizing the trial court’s wide discretion. Courts also consider whether the

convictions arise out of a single course of criminal conduct. State v. Ortego, 382

So.2d 921 (La. 1980), cert. denied, 449 U.S. 848, 101 S.Ct. 135, 66 L.Ed.2d 58
(1980). When two or more convictions arise from the same act or transaction, or
constitute parts of a common scheme or plan, the terms of imprisonment shall be
served concurrently unless the court expressly directs that some or all shall be served
consecutively. La. C.Cr.P. art. 883.

A trial judge retains discretion to impose consecutive sentences on the basis
of factors such as the offender’s past criminal acts, the violent nature of the charged
offenses, or the risk that the defendant may pose to the safety of the community.

State v. Baham, 14-653 (La. App. 5 Cir. 3/11/15), 169 So.3d 558, 571-72, writ

denied, 15-40 (La. 3/24/16), 190 So.3d 1189. If the trial court elects to impose

consecutive sentences for crimes arising from a single course of conduct, it must
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articulate the reasons it feels the sentence is necessary. Id. Although the imposition
of consecutive sentences requires particular justification when the crimes arise from
a single course of conduct, consecutive sentences are not necessarily excessive. 1d.
The failure to articulate specific reasons for consecutive sentences does not require
remand if the record provides an adequate factual basis to support consecutive

sentences. State v. Blanchard, 03-612 (La. App. 5 Cir. 11/12/03), 861 So.2d 657, 664.

In determining a proper sentence, a trial judge is not limited to considering
only a defendant’s prior convictions, but may properly review all prior criminal

activity. State v. Arceneaux, 19-472 (La. App. 5 Cir. 1/29/20), 290 So0.3d 313, 316,

writ denied, 20-324 (La. 5/14/20), 296 So0.3d 608. The sentencing court may rely on
sources of information usually excluded from the courtroom at the trial of guilt or

innocence, e.g., hearsay and arrests, and conviction records. State v. Myles, 94-217

(La. 6/3/94), 638 So.2d 218, 219. These matters may be considered even in the
absence of a proof the defendant committed the other offense. Arceneaux, 290 So.3d
at 316.

We initially recognize that this Court previously found defendant’s initial
132-year sentence resulting from consecutive sentences unconstitutionally
excessive. Further, while La. C.Cr.P. art. 883 provides that the sentencing court
need only specifically state that sentences for crimes arising from a single event are
to be served consecutively, Louisiana courts have held that the sentencing court must

give reasons for consecutive sentences. State v. Baham, supra. The Louisiana

Supreme Court, after reviewing this case ordered the trial court “to resentence
defendant to a punishment that is not unconstitutionally excessive and to articulate
its reasons for the sentence imposed, including as to whether some or all of the

sentence should be served consecutively.” State v. Hankton, 270 So.2d at 569-70.

Upon resentencing defendant, the trial court considered the sentencing guidelines of

La. C.Cr.P. art. 894.1 and set forth various reasons, including defendant’s extensive
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criminal history, the evidence at trial, defendant’s history of distribution of heroin in
the community, and that any lesser sentence would deprecate the seriousness of the
offenses.

On review of a trial court’s reasons or lack of reasons for consecutive
sentences for crimes arising from the same transaction, courts of appeal may also
consider factors evident from the trial record of the case. See Blanchard, supra.
Looking to the record, we take into consideration generally the prohibited substances
which were sold by defendant; the store of prohibited substances later seized
pursuant to a warrant; the amounts and perniciousness of the drugs seized; the facts
and expert testimony which show that defendant was engaged in drug dealing as an
ongoing business; the alarming number of firearms seized; and the potential for
violence and serious harm to the public, including severe injury and homicides.

We also note that although the bill of information charges arose out of a single
event, i.e., the execution of the warrant on March 19, 2015, thorough evidence of
four separate undercover buys was also introduced at trial.

Defendant’s criminal record shows that he is a repeat offender and career
criminal with a disregard for the law. Defendant has prior 2012 convictions of
aggravated battery, illegal possession of stolen firearm, illegal carrying of a firearm,
and possession of cocaine. Defendant also has 2017 convictions for manslaughter
and possession of heroin. The State indicated that defendant currently had a pending
case for three counts of second degree murder in an unrelated matter, and that
defendant was arrested for aggravated burglary on March 25, 2008, although those
charges were refused. The State further noted that there were other misdemeanor
arrests but did not provide specific information.

In addition, the evidence reflects that defendant was a serious drug dealer and
engaged in drug-related violence. Louisiana courts have recognized that the

legislature’s purpose in enacting laws that criminalize possession of a firearm while
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also possessing a controlled substance was to prevent those engaged in drug use and

distribution from engaging in the violent behavior. State v. Blanchard, 99-3439 (La.

1/18/01), 776 So.2d 1165, 1168-69. This statute was enacted not solely for the
protection of police officers but also for the protection of the general public. Id.
Evidence at trial established that defendant had eight oxycodone pills, 26 baggies of
heroin, a scale, four firearms, and over $20,000 in cash in his apartment in which his
girlfriend and their four-year-old child were present. Defendant’s possession of four
loaded guns while in possession of a significant quantity of heroin could have
conceivably led to a violent outcome or injury to members of the public; thereby,
rendering the nature of these offenses far-reaching for sentencing purposes.
Defendant’s actions also illustrate a disregard for the welfare of others. State v.

Hankton, 251 So.3d at 1244, citing State v. Payne, 10-47 (La. App. 5 Cir. 1/25/11),

59 So.3d 1287, writ denied, 11-387 (La. 9/16/11), 69 So0.3d 1141.

Further, the record supports the trial court’s reasoning that any lesser sentence
would deprecate the seriousness of this offense, and that there’s an undue risk during
the period of a suspended sentence or probation the defendant would commit another
crime. The evidence at trial established that defendant had an ongoing drug
distribution business involving the sale of heroin for a profit, in gquantities

inconsistent with personal use.

In State v. Brown, the Louisiana Second Circuit Court of Appeal found that

an aggregate sentence of 170 years on convictions for illegal use of a weapon during
a crime of violence, three counts of possession of a firearm by a convicted felon,
intent to distribute a Schedule 11 controlled dangerous substance (CDS), and illegal
carrying of weapons while in possession of a CDS, which represented maximum
sentence for each offense, to be served consecutively, was not excessive, and, thus,

did not violate State Constitution. State v. Brown, 42,188 (La. App. 2 Cir. 9/26/07),
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966 So.2d 727, 752-53, writ denied, 07-2199 (La. 4/18/08), 978 So0.2d 347. In that
case, defendant had an extensive criminal history involving crimes of violence and
narcotics-related offenses. 1d. In particular, defendant was adjudicated a third
felony offender based on convictions for illegal use of a weapon during a crime of
violence and possession of a Schedule 11 CDS with intent to distribute, and a second
felony offender with regard to one of his convictions for possession of a firearm by

a convicted felon. 1d.

In light of the foregoing, and the trial court’s newly articulated consideration
of additional criminal charges pending against defendant, we cannot say under these
facts that defendant’s aggregate 130-year sentence is unconstitutionally excessive,
or that the trial court abused its sentencing discretion in imposing consecutive
sentences in this case. We conclude that the determination that the sentences on
counts one, two, three, five, and six be served consecutively was within the sound
discretion of the trial court. Considering the defendant’s criminal history and the
seriousness of the offenses, we do not find these sentences unconstitutionally
excessive.

Decree

For the reasons stated herein, we affirm defendant’s sentences.

AFFIRMED
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STATE OF LOUISIANA NO. 20-KA-388
VERSUS FIFTH CIRCUIT
JULIUS HANKTON COURT OF APPEAL

STATE OF LOUISIANA

WICKER, J. DISSENTS WITH REASONS

For the following reasons, I respectfully dissent from the majority’s
opinion insofar as it finds that the trial judge did not abuse his discretion
in ordering the sentences for defendant’s four convictions for felon in
possession of a firearm in violation of La. R.S. 14:95.1 to be run
consecutively.

As this Court stated in its first opinion in this case, the record amply
justifies the individual sentences imposed by the trial court and the
individual sentences are not grossly disproportionate to the offenses or
Impose needless and purposeless pain and suffering. State v. Hankton, 17-
628 (La. App. 5 Cir. 7/31/18), 251 So. 3d 1234, 1245, writ granted in
part, judgment rev’d in part, 18-1457 (La. 5/20/19), 270 So.3d 569.
However, although the individual sentences are supported, it remains my
position that “the aggregate of the four felon in possession of a firearm
convictions—all arising from the execution of one search warrant and
discovered together at the same time—is constitutionally excessive.” Id;
See also State v. Cann, 471 So.2d 701, 703 (La. 1985) (wherein the
Louisiana Supreme Court found that “although defendant was convicted
of four charges of distribution (one for marijuana and three for cocaine),
each sale involved a relatively small amount of drugs, was separated from

the other sales by relatively short periods of time, and was made to the
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same undercover policeman.” The Court determined that although each
sentence was supported, it was “the aggregate of the sentences that makes
them constitutionally excessive.”).

It is my opinion that removing the consecutive nature of defendant’s
sentences for his felon in possession of a firearm convictions would be
“supported by the jurisprudence, meet all of the societal goals of
incarceration for Defendant without imposing an undue financial burden
on the state, [would be] more proportionate to the crimes committed in the
instant case, and will eliminate the “purposeful imposition of pain and
suffering” element that is prohibited by the federal and state
constitutions.” State v. Hankton, 251 So.3d at1248.

Accordingly, for these reasons, | respectfully dissent.
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