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GUIDRY J

Defendant CharlesCiaspar uas chargec by grand jury ittdictment with one

count of second degree murdra violaxion af La RS 14301 He pled not guilty

and not guilty by reson afinsanit After ajur uial ciefendant was feund guilty

as charged The trial court subsequently deniddefendantsmotion for new trial

and he was sentenced to life imprisonment at hard labor without benefit of parole

probation or suspension of sentence Defendant now appeals alleging two

assignments of error For the following reasons we conditionally affirm

defendantsconviction and sentence and remand this case to the trial court with

instructions

FACTS

On the morning of Septemker2 20U in Piene Part defendant and his

mother Beatrice Gaspard approahed their neighbor Scnya Marie Aucoin who

was cleaning debris out of het yard n the wake of Hurricane Gustav Aucoin

noticed that the right side ofMs Ciaspardsface as black and that her right eye

was swollen Defendant told Aucoin that he had hit his mother in anger after she

had awoken him and he asked Aucoin if she could bring them to the hospital

Aucoin agreed and she took detendant and his mother to Thibodaux Regional

HospitaL

Upon Ms Gaspardsadmission to Yhe hospital Dr Chris Authement noted

that she had extensive bedily injuries and that he had lapsed into a coma Dr

Authement performed a CAT can on Ms Gspard and the results indicated a

large area of bleeding in her brain Based on this observation Iar Authement

decided to transfer Ms Gaspard to Ochsner Hospital in Jefferson Parish At

Ochsner Ms Gaspard was examined by neurosurgeon Dr Roger Smith who

observed that her neurological condition would not benefit from surgery Ms

Gaspard subsequently passed away on September 5 2008
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ASSIGNiENTOF E1ROR 1

In his first assignment of error defendant argues that the evidence

introduced at trial was insufficient to support his conviction for second degree

murder Specifically defendant rgues chat the state failed to introduce adequate

evidence to demonstrate that h had the specicintntto kill or inflict great bodily

harm upon his mother

A conviction based on insufficient evidexice cannot stand as it violates due

process See US Const amend XIV La Const art I y 2 In reviewing claims

challenging the sufficiency of the evidence this Court must consider whether after

viewing the evidence in the lightrost favorabl to the prosecution any rational

trier of fact could hae found the essential elements of the crime beyond a

reasonable doubt See Jackson v Virinia 443 US 307 319 99 SCt 2781

2789 61LEd2d 560 1979 See also La C Cr P art 821BState v Ordodi

060207 p 10 La 112906 946 So 2d 654 660 State v Mussall 523 So 2d

1305 130809La 1988 The Jaekson standard of retiiew incorporated in Article

821B is an objective standard fr testin ihecverall evidence both direct and

circumstantial for reasonable doubx Wkten anatyzing circumstartial evidence La

RS 1543 prcvides tliat tiie lactfinder rraust be satisfied the ovrall evidence

excludes every reasonable hypothesis afiuocence State v Patornm 012585 p S

La App lst Cir62102822 So2141 144

Second degree murder is defined inpetinent part as the killing of a human

being when the offender has the specific intent to kill or inflict great bodily harm

La RS14301A1 Specific criminal intent is the state of mind that exists

when the circumstances indicate the offender actively desired the prescribed

criminal consequences to follow his act or failure to act La RS 14101

Specific intent may be proved by direct evidence such as statements by a

defendant or by inference from circumstantial evidence such as a defendants
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actions or facts depicYing thecurstances Statav03304 p 4La

App lst Cir Si14f04 873 5cz778

In the iustagcasedeendaer admittdaat least hree peple Ms Aucoin

her daughter and aptain I3arrrohe3 d she ssizmpti Paris Sheriffs

Office tkat he stnzc his nrtY i arzer cfder skewke lairn from his sleep

Thus the only issue withrsp to Yhe sezfFiiienc Qf the evdrce intraduced at

defendants trial is whether the state provel beyond a reasonable doubt that

defendant specifically intended to kill or to inflict great bodily harm upon his

mother In his brief defendant asserts that the jury acted unreasonably in rejecting

the hypothesis that he lost his temper and overreacted by striking his mother

repeatedly when she refused to stop belittling him while in a manic state

At trial the state introduced a videotapdstateznent made by defendant to

Captain Crochet During this inteziew detndant stated that his mother ha

begun a manic episode around ihtmeHurricaneistav wastaking landfall and

that he Tiad been ap watching hrfor tsvo straiglht days at the tirn of the incident

Defendant said that vvhen he naliti startedru fall aslee tais mother entered the

kitchen of their home and started taking loudly ta herself in a way in which she

was belittling defendant According to defendanY he told his motlier to shut up

and when she would not he got out of bed and went into the kitchen He again

told his mother to shut up and he said that she attempted to hit him Defendant

stated that in response he bgan swinging wildly causing him to hit his mother

twice in the side of the head Defenc3ant said that he also kicked his mother in the

leg According tc defendant he enly hit his mother on this one occasion and the

only strikes inflicted were the two hits to her head and the kick te her leg

Defendant rlated his genPrai story bout getting upset with his mother and

subsequently hitting her to both Ms Aucoin and her daughter Defendant did not

tell Ms Aucoin or her daughter that his nnother axtempted to hit him first
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Dr Cynthia Gardner fLneCrleans anhoxonersfice was accetedas

an expert in the feflds of arAatcsmic liraiLal arid Torensic patholcgyon behalf of

the State Dr Garinerhaci previously performed the autopsy of Ms Gaspard Dr

Gardner testified that she had discoveredl ffteen distinct impact sites on Ms

Gaspards body that she believed to be the result oi bluntforce 2rauma Of these

fifteen impact sites four wer inuries io Ms Gaspards head and eleven were

injuries to Ms GaspardstorsQ and extremities Dr Gardner observed tihat four of

the bluntforce traumainpact sites on Ms Gaspardshead resulted in injuristo

the dseg tissues of the scalp Aecordzng to rGardner at least one of these sealp

injuries caused the bleeding which evertualykiled Ms Gaspard D Uardner

was of the opinion that all of MsCraspaxdsinuries occuned around the same

time

Based on the testimony and evidence introduced at trial the jury obviously

concluded that defendant attacked his mother wit the specific intent either to kill

or to inflict great bodily harm This Court has previously found that a specific

intent to ki11 or inflict great bodily harm can be inferred from the fact that a

defendant repeatedly hit a victim in the ace and struck him witli a beer bottle See

State v Pittman 93089 Latp 1st Cix4A94 636 Sq 2d 99 302 When

viewed in the ligtrt must favorabl tu theprascution theeidence in the irasisnt

case established that defendani hit his mthe up to fifteer times Yncluding four

times in her head That evidence aone was suffcien to allow ihe jury to infer triat

defendant acted with specifcintent t kill or to inflict great bodily harm upon his

mother when he beat her We furher note that based on this evndence the jury

might have concluded that defendant materially misrepresented the truth in his

statement to Captain Crochet A finding of purposeful misrepresentation

reasonably raises the inference ofaguilty mind as in the case of lighY

following an affense or the case of material rnisrepresentation of facts following an

S



offense Lying has been recognized s indiative of an awareness of

wrongdoing State v Captville 448 So 2r1 b75 680 n4 La 1984

The jury clearly rejected defendants hypothesis that he simply lost his

temper and overreacted by strikinglis mtkenlyaewrmes In eJiwing 2he

evidence we cannat say that theiryseetrnirnation was inatAonal unirthe facts

and circumstances presented ttern Se rdadiOb0207 at p 14 9fSo 2d at

662 When a case involves circumstamtial evidence ard the jury reasonably rejecs

the hypothesis of innocence presented by the defense that hypothesis falls and the

defendant is guilty unless there is another hypothesis which raises a reasonable

doubt StatevMoten 510 So 2d 55 61 La App lst Cir writ denied 514 So

2d 126 La 1987 A reviewing court errs by substituting its appreciation of the

evidence and credibility of witnesses for that of the factfynder and thereby

overturning a verdict on the basis of an exculpa4ory hypothesis of innocence

presented to and rationally rejected by the jury State v Calloway Q72306 pp

12 La Y12109 1 So 3d 47 18 per curiam Viewigthe evidence inthe

light most favorable ta th pxosecution we find tkzat the staie introduced evidence

sufficient to support the jurys lnference that deferidant had the specific intent to

kill or to inflict great bodily harm when he attacked his mother

This assignbnent of error lacks merit

ASSIGNMENT OF ERROR 2

In his second assignment of error defendant asserts that the trial judge ened

in failing to conduct a competency hearing during his trial Specifically defendant

argues that the trial eourt failed tocnsider adequately defense counselsconcern

that defendant ivas unable to assist in his defense at trial because of his fixations on

alleged conspiracu theories

A defendant does not have an absolute right to the appointment of a sanity

commission simply upon request A trial juuge is only required to ordraiental
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examination of a defendant wren ttaere ar reasnable g to doutthe

defendants rnntacacity to rozed iC Cr art 643 It is well

established that reasanable raands exist whre ane ahuld reasonably doubt the

defendantscapacity t understandtl nature azacbiect of the proceedirigs against

him to consult with eounsel and to assist in preparing his defense To detertnine a

defendantscapacity we are first guided by La C rP arts 642 643 and 647

State ex rel Seals v State 002738 p 5La 102502831 So 2d 828 832

As a general matter La C Cr P art 642 allowsthe defendantsmental

incapacity to proceed to be raised at any time by the defense the district attorney

or the court The article additionally requires Lhat when tne uestion of the

defendantsmental incapacity to proceed is raised there shall be no further steps in

the criminal proaecution until t1e defendant is found to iav the mental

capaaity to proceed La C Lr P art 642 Next La C Cr P art 64s provicies

in pertinent part The court shali order a mental examination of the defendant

when it has reasonaile ground to doubt the defendantsrnental capacity to

proceed Last if a defendantsmental incapacity has been properly raised the

proceedings can only continue after the court holds a contradictory hearing and

decides the issue of the defendaitsnnental capacity o proceed See La C Cr P

art 647 State ex rel Seals 00738 at pp 56831 o 2d at 83233

Questioris regarding a defendantscapacity must be deemed by the court to

be bona fide and in good faith before a court will consider if thexe are reasonable

grounds to doubt capacity heretere is a bartaaequestion raised regarding a

defendantscapacity the failure to observe procedares to protect a ciefendantsright

not to be tried or convicted while incompetent to stand trial deprives him of his due

process right to a fair trial At this point the failure to resolve the issue of a

defendantscapacity to proceed may result in nullification of the conviction and

sentence under State v Nomev 613 So 2d 157 16162 La 1993 or a nunc pro
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tunc hearing to determine competency retrospeciunder 3tate v Snyder 98

1078 La4499 750 So 2d 832 State ex rel Sea1s 002738 at p 6 831 So 2d

at 833 Emphasis in original

In certain instanaes a nunc pro tunc bearing on the issue of competency is

appropriate if a meaciingful irbquary into the defendantscqmpetencv may still be

had In such cases rrhe trial coazrt is again vesEai viththe discrtionof making this

decision as it is in the best position to do s This determination must be decided

on a casebycase basis tuider the guidanceofNomev Sner and their progeny

The state bears the burden in Lhe nunc pro tunc hearin to provide sufficient

evidence for the oaurt to make a rational decision State ex rel Seals 002738 at

pp 67 831 So2d at 833

In the instant case defense counsel filed a motion for a sanity commission in

December 2008 On March 2 2009 the trial couxt found that there was a

reasonable basis for the request for a sanity commission On July 22109 the trial

judge signed an order appointing Dr Charles Vosburg Dr Thomas Fain and Dr

Dennis Kelly to defendants sanzty conmisszon Qn October 7 20Q9 the trial

court allwed uefendant to withdraw the rntion far a sanity cornarsission in light of

Llr Fains report which unaquivLally state Shat defendant vas corretent to

stand trial l minute ntry from January 4 01 i indicates zhat the trial court had

received the outstanding reports from Dr Klly and Dr Vosrurg and each of

those reports along with the one from Dr Fain indicated tltdefendant was

competent to stand triaL

On the morning of the third day of trial defense counsel asked the trial court

to reconsider defendants competency to proceed in light of her opirion that his

delusions have increased and that he cannot assist counsel defense cunsel

stated t1iat she believed defendants concentration on conspixacy theories have

increased at least ver her representation with him and since the trial started
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After haring arguncents bv both paris e trial aourP denied defense

counsels motion for q more cietailc cnrnpeircv giroceeing The trial judge

noted that Dr Vosburg hairevaluat drtenant cn July 28 010 to assess

defendantssartyat the gime oftofens and inaa he made no observaticnswith

respect defencinntscorlpEtwr t stamd txia etrial tidstacpd hat she

believed Dr Vcsburg would he ratc at tat dzzrie any substantaictange in

defendantsstatus or his ability to corununicate 9r participateartrial Therefore

the trial court concluded that defense counsel had made no showing of a substantial

change in defendantscompetency

The issue of defendantsmental incapaciry was properly raxsed in this matter

by the December 2008 motion for a sanity commbssion Althoahthe trial court

allowed defendant to withdraw the request fo a sanity hearing after Dr Fains

report was submitted a defendan cannot simpiv wi4hdraw th rerust for a sanity

hearing once invoked and the tral vourt must make an independent assessment of

a defendantscapacity to proceed to triaL Sea Sttv Carr 629 So 2d37La

1943 per curiam wherein the Loaisiana Snpreme Court gxantdte defendants

writ application in part to remand the case to the district attorney for the parpose

of entering a formalruling asto the defendantscmpetency see also State v

Carr 618 So 2d 1098 1103 La App lsx Cir 1993 whereiathis Court had

previously rejected the defendantscontention that the district court had erred in

faiting to redetez the defencantscompetncybecause the record showed that

the defendant had withdrawn the requstfor a sanity hearing The recrd centains

the joznt report of Dr JosUurg and Dr elly regarding defendartscompetenyto

stand trial but i does ntcontain a ruling by the trial courtondefendantsmental

capaciry to proceed in connection with tbe sanity commissiox ihuJ the tial court

erred in allowing the matter to proceed to tial without holding a contradictory

Approximatelyone week before triaL
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hearing and deViding the issue ofzendantstxenial aapacity to pxACeed See La

C Cr P art 647 State ex rel Seals 0023 tpp 6i R31 So2d 83132

We note that defndantssecond assignmntof error does notrise the issue

of the trial courtsfailure to address defendantsmental capacity to proceed before

trial However this error is one discUVerabl by a rnere inspection of the pleadings

and proceedings under La C Cr P art9D2

Therefore we conditiorallyaffirm the defendantsconviczion and sentence

and remand to the trial court for the purose of determining whether a nunc pro

tunc competency hearing may be possible if the trial court beiiees that i as still

possible to determine defendantscompetencv at the time of the trial on tre eharge

the trial court rs directed to hoid an evidentiary hearing and znake a comptency

ruling If defendant was competent no new Yrial is recuired If defendant is found

to have been ineompetent at the time of 4ria1 or if the inquiry into competency is

found to be impossible he is entitled to a new triaL Defendantsright to appeal an

adverse ruling is reserved See Sn 750 So d at 85556 863 State v

Mathews 002115 p 17 Ta App 1stCar920709 So 2d 1002 1016 writs

denied 012873 La91302 24 So 2d 19l anc 012907 I1014102 827

So 2d 412 Becaase we remand far a hearir concerning defendantscompetency

to siand trial we pretenmit furslardiscussion of1efndantsseccnassigrnent of

errox

CONVICTION AlVD SENTENCE CONDITIONALLY AkFIRMED

REMANDED WITH INSTI2UCTIONS
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