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PETTIGREW, J.

The plaintiffs herein appeal a judgment denying their motion for class certification.
For the following reasons, we reverse the judgment and remand this matter for further
proceedings.

FACTS

Over 1,000 individual owners of annuities, life insurance policies, and corporate
notes (“plaintiffs”) instituted actions in 1991 and 1992 against the State of Louisiana,
through the Department of Insurance (“DOI) and the Office of Financial Institutions
(“OFI"). Plaintiffs purchased their instruments from three Louisiana companies — namely,
Public Investors Life Insurance Company (“PILICO"), Public Investors Incorporated
("PICO"), and Midwest Life Insurance Company (“Midwest™).! In 2003, plaintiffs added
additional defendants, including the State_ of Louisiana Office of Risk Management
(*ORM") and numerous insurers who provided excess insurance coverage to the State of
Louisiana during the period of 1987 to 1991.2 OFI, DOI, ORM, Admiral Insurance
Company (“Admiral”), Lexington Insurance Company, National Union Fire Insurance
Company, and Westchester Fire Insurance Company are collectively referred to herein as
the “appellees.”

Plaintiffs allege that during the period of 1987 through 1991, the State of
Louisiana, by and through OFI and DOIL, either negligently, recklessly, maliciously,
flagrantly, or intentionally acquiesced in the various company owners' criminal plans to
transfer funds out of the companies in which plaintiffs invested and use those funds to
support affiliated, failing companies in which plai:nt_iffs had no interest. Specifically,

plaintiffs contend that OFI and DOI gave regulatory approval to these transactions in

! Each company was an affiliate in the Southshore Holding Company financial and insurance group.

2 The Eighth Amended Petition, filed in March 2003, named the following as additional defendants:
International Insurance Company, Admiral Insurance Company, Lexington Insurance Company, Nationai
Union Fire Insurance Company of Pittsburgh, PA, Aetna Casualty Surety Company, American Home
Assurance Company, Continental Casualty Company, Federal Insurance Company, Continental Insurance
Company, United States Fire Insurance Company, General Star National Insurance Company, The Home
Insurance Company, Insurance Company of North America, Maryland Casualty Company, NAC Reinsurance
Company, Roval Insurance Company of America, The Travelers Indemnity Company, Zurich Insurance
Company, American Excess Insurance Association, and the State of Louisiana Office of Risk Management
Self Insurance Fund. Westchester Fire Insurance Company is also a defendant in this action.



order to protect the Louisiana Insurance _Gua‘ranty Association (“LIGA™} fund, which

served as guarantor of the insuranée companies that benefited from the illegal
transactions. PILICO, PICO, and Midwest later .é::oiiapsed_, an_d plaintiffs' losses were not
protected by LIGA. |

Although there was a large group of claimants, class action status was not sought
at the time this case was filed. It instead proceeded as a consolidated matter with at
least several hundred individually named plaintiffs who were joined in the litigation and
represented by the same counsel. In order to manage so many clients’ claims, shortly
after this case was filed, plaintiffs’ counsel sought to_ create a, committee of plaintiffs who
would direct the litigation. Thus, the pl_aintiffs .forme,d a Louisiana not-for-profit
corporation named PICO/Midwest Action Group ("PMAG"). PMAG was a representative
body created to legally act on behalf of all plaintiffs, to simplify management, contact, and
representation. PMAG's members, ofﬁ_cers, and directors were all plaintiffs in this action,
and PMAG's Board of Directors was elected by the plaintiffs. Each plaintiff was a member
of PMAG, and the PMAG Board was given a power of attorney to manage each individual
claim. This arrangement with PMAG was embodied in every engagement letter with
counsel.. For years, plaintiffs’ counsel maintained contact with their clients through PMAG
and proceeded by using PMAG as a vehicle to manage the litigation.

However, at the time this litigation began, many of the plaintiffs were elderly, and
over the subsequent years, numerous plaintiffs have died or become incapacitated.
Plaintiffs’ counsel maintains that, -even with PMAG, communication with and management
of their clients became increasingiy difficult due to the advanced age of many plaintiffs,
their disabilities, relocation, and other factors that come with the passage of time. The
record reflects that there have been approximately seventy ex-parte motions to substitute
filed on behalf of heirs of deceased plaintiffs. Some of these substitutions have been
contested; and as this litigation continues, the communication and substitution issues
have only become more challenging and present obstacles to an efficient and speedy

- resolution of this case.



The continuing litigation over substitutions is only one issue among many that the
parties have differed over. Over the years, this court has considered at Ieast fifteen
supervisory writs in this matter. In 2.0_05, plaintiffs appealed an order of the trial court
that dismissed hundreds of plaintiffs for their failure to submit to a deposition before a
court-imposed deadline.  On November 3. _2006, this_ court reversed the trial court’s
decision and remanded for proceedings consistent therewith.”

Following this court's decision, the parties engaged in settlement discussions.
Plaintiffs’ counsel’s Stéted belief is that, up until _j:hat point, utilizing PMAG was a more
effective way to manage the litigation than seeking (:Iass action status. However, the
settlement discussions stalled due to questions about plaintiffs” counsel’s ability to settle
the case through PMAG', in light of a chari_ge_.in the Louisiana Rules of Professional
Conduct, Rule 1.8(G)." Plaintiffs’ counsel then sought an ethics advisory opinion. The
December 18, 2006 letter from the Ethics Advisdry Seﬁfice ,_Committee advised that it was
not possible to settle claims thrbugh the PMAG ,mana_gement committee, and that the only
way to obtain authority to settle the case was to convért it to a class actio-n.5

However, instead of seeking class certiﬁcation, in April 2007, plaintiffs’ counsel filed
a motion to withdraw as counsel for t"h_e 227 clients that counsel had lost contact with,
explaining that, in preparing fdr trial, it developéd that some of the plaintiffs couid not be
found or were unable or unwilling to communi.cate with counsel. After a hearing on

August 6, 2007, the trial court oraliy denied the motion to withdraw. Thereafter, on

3 Abshire v. State ex rel. Dept. of Ins., 2006-0005, 2006-0006 (La. App. Ist Cir. 11/3/06), 2006 WL
3110244 (Unpublished Opinion). In our analysis of whether the triai court erred in dismissing the non-
deposed plaintiffs, we noted that it was apparent that those plaintiffs did not willfully disregard the terms of
the consent order which set the deposition deadline. There was. no evidence. in the record that the non-
deposed plaintiffs were even made aware of the consent order or received nctices of deposition served on
their counsel. Further, we observed that at a 2002 hearing on the matter, plaintiffs’ counsel stated that he
was unable to locate a number of the deponents to notify them of the depositions, and he analogized
attempts to communicate with his clients to "herding cats.” Id. at *6.

* Louisiana Rules of Professional Conduct, Rule 1.8(G) states, in pertinent part: “A lawyer who represents
two or more clients shall not participate in making an aggregate settiement of the claims of or against the
clients ... unless each client gives informed consent, in a writing signed by the client, or a court approves a
settlement in a certified class action.”

5 Specifically, the Louisiana State Bar Association Ethics Advisory Service Committee letter advised: “Ruie
1.8(g) recognizes the logistical difficulties that might be encountered by a lawyer simultanecusly
representing a large number of clients when faced with the prospect of obtaining informed consent to settle
and, as a result, creates a limited special exception allowing the lawyer to obtain court approvai of an
aggregate settlement of the clients’ claims but only in a certified dass action.” (Emphasis in original.}




September 20, 2007/, plaintiffs’ sought to _amend their petition, for the ninth time, in order

to assert claims for class certification. In granting the motion to amend the petition to
assert claims for class certification, the trial court commented: “By seeking leave 1o
amend the petition to add allegations seeking class relief, plaintiffs’ counsel are taking the
only action available to prevent the summary dismisSa! of absent clients.”

After the motion to amend the petition was granted, the plaintiffs filed their Ninth
Amended and Supplemental Petitibn. The propcsed class is defined as follows:

All persons of entities in the United States who filed suit against the State of

Louisiana andfor its Department of Insurance or Office of Financial

Institutions for damages caused by the State’s conduct in connection with

the failure of Public Investors Life Insurance Company, Inc., and whose

claim was consofidated into Civil Action No. 377,713 or No. 412,265

(captioned Donald W. Abshire, et al. vs. The State of Louisiana, et al.);

All persons or entities in the United States who filed suit against the State of

Louisiana and/or its Department of Insurance or Office of Financial

Institutions for damages caused by the State’s conduct in connection with

the failure of Public Investors, Inc., and whose claim was consolidated into

Civil Action No. 377,713 or No. 412,265 (captioned Donald W. Abshire, et

al. vs. The State of Louisiana, et al);

All persons or entities in the United States who filed suit against the State of

Louisiana and/or its Department of Insurance or Office of Financial

Institutions for damages caused by the State’s conduct in connection with

the failure of Midwest Life Insurance Company, and whose claim was

consolidated into Civil Action No. 377,713 or No. 412,265 (captioned Donald

W, Abshire, et al. vs. The State of Lowis_iana, et al);

Excluded from the Class are any persons or entities whose claims in Civil

Action No. 377,713 or No. 412,265 have been resolved by a final,

unappealable judgment. : _

Plaintiffs concede that this definition does not expand the class beyond those
claimants who were already plaintiffs. Plaintiffs argue that upon final judgment, all that
will have to be done is to take the original list of plaintiffs stated in the petitions, take out
all plaintiffs dismissed by final judgment, and the resuiting group constitutes the total
class.

Immediately after the Ninth Amended Petition was filed, Admirai, OFI, and the
ORM sought to remove the case to federai court, arguing that under the Class Action

Fairness Act of 2005, federal subject-matter jurisdiction existed over the putative class
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action. The federal distfict court remanded the case _to' state court, the United States Fifth
Circuit affirmed, and the United States Supreme Court denied certiorari.".
| ACT ION OF THE TRIAL COURT
Upon remand, the Louisiana Supreme Court appointed a judge to sit ad hoc to
assist the trial court, in June 2010. On December 20, 2010, the trial court held a hearing
on the plaintiffs” motion for class certification. At :th_e' _éonclusion of the hearing, the court
indicated that it was particularly interested in the meaning of the word “impracticable,” as

it is used in the Louisiana class action article; La. Code Civ. P. art. 591(A)(1), and the

court invited post-hearing briefs. On Februéry _10_, 2011, the trial co-urt heard arguments
ac_jain and then orally denied the plaintiffs’ moticn for class certification. In its oral
reasons. for judgment, after discussing 'the subjective nature of the words found in La.
Code. Civ. P, art. 591, the trial court stated' |

In the one that is to me, although written. in a ‘subjective way, (A)(1), class
is s0 numerous that joinder of all members is impracticable. In this case, it
is not subjective. It is very objective, ‘because, in fact, all of the members
of the class are plaintiffs in this lawsuit. I mean, they are.

So, it is not a matter of discretion. I do not think in this case that the court
has any discretion whatsoever because of the objective nature of the
evidence in this case in relation to that subsectlon that article subsection,
that there is — under no circumstances .... In this case, it cannot in any way
ever be said that it is impracticable to join the members of the class
because they are already plaintiffs, They are in the lawsuit already. So, it
cannot meet that criteria, and it has got to meet ali five of those in order
just to get to the second level.

On March 11, 2011, plaint'iffs ﬁléd a motion .for a suspensive appeal from the
judgment denying class ce-rtiﬁcat_ion..’ On March _30€ 2011,, a judgment was signed, and
the trial court granted the motion -for_‘ appeal. | | | |

 ASSIGNMENTS OF ER&OR" i

On appeal, plaintiffs ré'ise'the following é"s"sigh‘rheﬁts df"e'r'r‘o'ir for consideration by

this Court: o | |

1) The district court erred as a matter ‘of law in finding that where the
claims of all class members have once been. previously joined in an

¢ Abshire v. Louisiana, 2009 WL 50178 (M.D.La.), judgment affirmed, Admiral Ins. Co. v. Abshire, 574
F.3d 267 (5th Cir.), cert denied, Louisiana v. Abshire, 558 U.S. 1050, 130 S.Ct. 756, 175 L.Ed.2d 517
(2009).



action, Plaintiffs can never meet the numérosity requirement of La.
C.C.P. art. 591 because the term “umpractlcablllty of joinder” is
synonymous with “impossibility of joinder.”

2) The district court erred in applying incorrect evidentiary standards at the
class certification hearing, resuiting in the improper exclusion of
documents offered for the purpese of demonstrating the existence of
the requisite elements for class certification.

3) To the extent the district court did consider any of the additional

elements required for class certification outside of the impracticability
issue, and there is no evidence that it did, the court erred in not finding
that Plaintiffs satisfied all of those requirements.

4) The district court erred in failing to_exerciée its discretion as directed by
the Supreme Court, and in failing to perform a rigorous analysis to
determine whether this action meets class certification requirements.

STANDARD OF REVIEW

The trial court’s decision to certify a class action i_s a 'two—step process. Therefore,
appellate review of such decisions must also follow a two-step analysis. The trial court
must first determine whether a factual basis exists for certifying the matter as a class
action. These factual findings are subject to review by the appellate court pursuant to the
manifest error standard. Stewart v.'Rhodia Inc., 2011-0434, 2011-0435, 2011-0436,
2011-0437 (La. App. 1st Cir. 3/14/2012), 96 So.3d 482, 487; Singleton v. Northfield
Insurance Company, 2001-0447 (La. 'App. 1st Cir. 5/15/2002), 826 So.2d 55, 60-61,
writ denied, 2002-1660 (La. 9/30/2002), 825 So.2d 1200.

If the trial court finds that a factual basis exists for certifying the action as a class
action, it then exercises its discretion in deciding whether to certify the class. This aspect
of the judgment is subject to review pur_suant to the abUSe of discretion standard. In
reviewing such decisions, wide latitude muSt be given to the trial court in considerations
involving policy matters and requiring an anatlysis‘ of the facts under guidelines helpful to a
determination of the appropriateness of a class action. Uriless the trial court committed
manifest error in its factual findings or  abuéed its discretion in deciding that class
certification is appropriate, we must affirm the triaIA court’s determination. Singleton,

826 So.2d at 61. Implicit in this deferential standard is recognitibn of the essentially

factual basis of the certification inquiry and of the district court's inherent power to
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manage and control pending litigation. Dupree v. Lafayette Ins. Co., 2009-2602 (La.
11/30/10), 51 So.3d 673, 680. |
Whether the trial court applied the correct legal standard in determining whether
to certify the class is réviewe.d de novo. Doe v. Southern Gyms, LLC, 2012-1566 (La.
3/19/13), 112 So.3d 822, 830.
LEGAL PRECEPTS

The class action is a nontraditional litigation procedure permitting a representative

with typical claims to sue, on behalf of a class of simila_rly situated persons, when the
question is of common or general _interest to persons sO nUMeErous as to make it
impracticable to bring them all before the cou'rt. The purpose of the procedure is to
adjudicate and obtain res judicata efféct on all cdmm.on issues applicable not only to the
representatives who bring'the action, but to all others who are “similarly situated,”
provided they are given adequate notice of fhé- -pending class action and do not timely
exercise the option of exclusion from the class action. Doe v. Southern Gyms, LLC,
112 So0.3d at 827-28 (citing Ford v. Murphy Oil U.S.A., Inc., 96-2913, 96-2917, 96-
2929 (La. 9/9/97), 703 So.2d 542, 544); Paradise v. Al Copeland Investments, Inc,,
2009-0315 (La. App. 1st Cir. 9/14/09), 22 So.3d 1018, 1021.

The procedure for class certification is provided in Title II, Chapter 5, Section 1, of
the Louisiana Code of Civil Procedure, articles 591-597. In 1997, the Legislature
amended those articles by 1997 La. Acts No. 839, §1, to closely track the language of the
1966 amendments to Federal Rule of Civil Procedure 23. The current form of Article 591
applies only to actions filed on or after July 1, 1957. Brooks v Union Pacific Railroad
Co., 2008-2035 (La. 5/22/09), 13 So.3d 546, 555,'.n.8'; Doe v. Jo Ellen Smith Medical
Foundation, 2012-0966 (La. App. 4th Cir. 4/24/13), 11'15 S0.3d 655, 659, writ denied,
2013-1197 (La. 9/13/13, - So.3d --. Accordihgly, '_thé pre-1997 Lduisiana Class Action
articles apply to this case. They provided, in pertinent part: '

Article 591. Prerequisites

A class action may be instituted when the persons constituting the class are
$0 numerous as to make it impracticable for all of them to join or be joined




as parties, and the character of the right sought to be enforced for or
against the members of the class is: ‘ .

(1) Common to all members cf the class; or
(2) Secondary, in the sense that the owner of a primary right refuses to
enforce it, and a member of the class thereby becomes entitled to
enforce the right.

Article 592. Representation

One or more members of a class, who will fairly insure the adequate

representation of all members, may sue or be sued in a class action on

behalf of all members. |

However, the 1997 amendments did not result in a substantive change to
Louisiana class action law, as the changes had already been incorporated into class action
jurisprudence. Thomas v. Mobil Oil Corp., 2008-0541 (La. App. 4th Cir. 3/31/09), 14
S0.3d 7, 14, writ denied, 2009-1359 (La.-9/25/09), 18 So0.3d 68; Singleton, 826 S0.2d at
61. Louisiana courts have used the factors set forth jn Federal Rule 23 as guidelines to
determine whether to allow a class action under former articles 591-597, even though
these code articles did not contain these federal factors. Brooks, 13 S0.3d at 556, citing
Banks v. New York Life Ins. Co., 98-0551_(La. 7/2/99), 737 So.2d 1275, 1280;
Singleton, 826 So.2d at 61. For that reason, in an analysis of certification under the
pre-1997 statute, the Louisiana Supreme Court has required, among other factors, that
there be questions of law or fact common to the class and that those questions
predominate over questions affecting only individual members. Brooks, 13 S0.3d at 556.

Currently, Louisiana Code of Civil Procedure article 591(A) provides that a class
action is a proper procedural device when: |

1) The class is so numero.us that joinder of all members is impracticable.

2) There are questions of law or fact common to the class.

3) The claims or defenses of the representative parties are typical of the
claims or defenses of the class.

4) The representative parties will fairly and adequately protect the interests
of the class. :

5) The class is or may be defined objectively in terms of ascertainable
criteria, such that the court may determine the constituency of the class
for purposes of the conclusiveness of any judgment that may be
rendered in the case. . :

10



The five prerequisites for class certification in Article 591(A) are generally called

numerosity, commonality, typicality, adequate representation, and an objectively
definable class. Display South, Inc. v. Graphics House Sports Promotions, Inc.,
2007-0925 {La. App. st Cir. 6/6/08), 992 So.2d 510, 518, writ not considered, 2008-
1562 (La. 10/10/08), 993 So.2d 1274. Under currént La. Code Civ. P. art. 591(B), each of
these requirements must be met for an action to be maintained as a class action.’

The initial bufden to establish these elements is on the party seeking to maintain

the class action. Conclusory allegations of the pleadings alone are insufficient to establish

7 La. Code Civ. P. art. 591(B) provides that an action may be maintained as a class action only if all of the

prerequisites of Paragraph A are satisfied and, in addition:

(1) The prosecution of separate actions by or against individual members of the class would

create a risk of:

(2) The party opposing the class has acted or refused to act on grounds generally applicable
to the class, thereby making appropriate final injunctive relief or corresponding declaratory

(a) Inconsistent or varying adjudications with respect to individual
members of the class which would establish incompatible standards of
conduct for the party opposing the class, or

(b) Adjudications with respect to individual members of the class which
would as a practical matter be dispositive of the interests of the other
members not parties to the adjudications or substantially impair or impede
their ability to protect their interests; or

relief with respect to the class as a whole; or

(3) The court finds that the questions of law or fact common to the members of the class
predominate over any questions affecting only individual members, and that a class action
is superior to other available methods for the fair and efficient adjudication of the

controversy. The matters pertinent to these findings include:

{4) The parties to a settlement request certification under Subparagraph B(3) for purposes
of settlement, even though the requirements of Subparagraph B(3) might not otherwise be

met.

(@) The interest of the members of the class in individually controlling the
prosecution or defense of separate actions;

(b) The extent and nature of any litigation concerning the controversy
already commenced by or against members of the class;

(c) The desirahility or undesirability of concentrating the litigation in the
particular forum;

(d) The difficulties likely to be encountered in the management of a class
action;

(e) The practical ability of individual class members to pursue their claims
without class certification;

(f) The extent to which the relief plausibly demanded on behalf of or
against the class, including the vindication of such public policies or legal
rights as may be implicated, justifies the costs and burdens of class
litigation; or

11



the existence of a class. In determining whefher these elements have been established,
the court may consider the pieadings,'_ affidavits, depositions, briefs, exhibits, and
testimony presented at a certification hearing. Singleton; 826 Sc.2d at 62; Cotton v.
Gaylord Container, 96-1958, 96"2@29, 96-2049 (La. App. st Cir. 3/27/97), 691 So.2d
760, 768, writ denied, $7-0800, 97-0830 {lLa. 4,.»‘8,-"97;), 6,93 So.2d 147. Going beyond the
pleadings is necessary, as a court must u_nderstand th_e claims, defenses, relevant facts,
and applicable substantive law in order to m_ake a meaningful determination of the
certification issues. Dupree v. Lafayette Ins. Cq,., 51 S_o.3d at 680, citing Castano v.
American Tobacco Co., 84 F.3d 734, 744'('5_fth Cir.ﬁ 1996).

A “rigorous anal.ysis" must be used to determiner whether a class actioh meets the
requirements imposéd by law, sinte this bréc_.edural dgyicé is an éXception to the rule that
|itigation_ be conducted by and on behalf of.the individually named partiés only. Doe v,
Southern Gyms, LLC, 112 So.3d af 8‘29;'D'u_pree, 51,So.3d at 679-80;' Brooks, 13
So.3d at 554. Frequently; the ‘rigorous.énalysis’ reqtiired‘fo make the class certification
determination will entail some overiap With the merits of the plaintiff's underlying claim.
Doe v. Southern Gyms,. LLC, 112 So.3d at 829, gan Wal-Mart Stores, Inc. v.
Dukes, -- U.S. -, 131 S.Ct. 2541, 2551, 1807.L.Edn2d 374 (2011). Such an analysis
requires the trial court “to evaluate, quantify alnd 'We_ig.h the relevant factors to determine
to what extent the class action wouid, in each instance, promote or detract from the goals
of effectuating substantive law, jL_jdiciaI efficiency, and individual fairness. Dupree, 51
S0.3d at 679-80.

However, the ohly, issue _to b_e chs_idered _by the trial court ih ruling on certification,
and by this court on review, is whether \the._u,c_a?e 'a‘t‘bar‘_' is one in which the procedural
device of a cIass action 1s apprppria,te. In dgte%mi_gihg the prOprjety of a class.action, the
court is not concerned with whether thé.piéintiffs hr,ave stated a cause of action or the
likelihood that they _ultimately_ will prevail on the merits. Robichaux v. S_tate ex rel.
Dept. of Health and Hospitals,_2006-0437 (La. App. 1st Cir. 12/28/06), 952 So.2d 27,

34, writs denied, 2007-0567, 2007-0580, 200_7—0‘58_3 (La. 6/22/07), 959 So.2d 503-504.



ANALYSIS

Whether plaintiffs meet the numel_'g'sii_;y requirement of
La. Code Civ. P. art. 591 (Assignment of Error No. 1)

Demonstrating “numerosity,” the first prerelquisite for class certification under the
pre-1997 and current Article 591, requlres.the plaintiffs to demonstrate that the class is so
numerous as to make joinder impracticable. “Aithough referred to as the ‘numerosity’
requirement, it is important to note that this prerequisite is not based on the number of
class members alone. The requirement of nurnerosity is follpwed by, and must be
considered with, the core condition of this requirement - that joinder be impracticable.”
Doe v. Southern Gyms, LLC, 112 So.3d at 830, citing 1 William B. Rubenstein, Alba
Conte, Herbert B. Newberg, Newberg on Class Actions, §3:11, p. 186 (5" ed. 2011). The
numerosity qualification also requires ttﬁat the pr:oposed class is a “definable group of
aggrieved persons." Doe v. Southern rGyms,;I‘.LCf 112 SQ.3d at 831; Robichaux, 952
S0.2d at 33; Cotton, 691 S0.2d at 768. |

Numerosity is determined basedr uppn the facts and circumstances of each
individual case, and there is no set number above which a class is autcmatically
considered so numerous as to make joinder impractical as a matter of law. Generally, a
class action is appropriate whenever interested parties appear tp be so numerous that
separate suits would unduly burden the courts, and a class action would clearly be more
useful and judicially expedient than the other available procedures. Stewart, 96 50.3d at
488; Crooks v. LCS Corrections Services, Inc., 2007-1901 and 2007-1902 (La. App.
1st Cir. 8/21/08), 994 So.2d 101, 108—09,—writs; denied, 2008-2560 and 2008-2561 (La.
1/9/09), 998 S0.2d 725 and 726.

While a speciﬁe'_n.umber is notjreqtrired,-‘the__cllass ‘must entail -more than mere
allegations of a “large number“_ of potential claimants.”. Doe v. Southern Gyms, LLC,
112 So.3d at 831; Rdbiehaux, 952 So0.2d at 33. This Court has_ declined to adopt a rule
or presumption that a minimum number of plaintiffé .makes jojncler imprac_:ticable. See
e.q., Boudreaux v. State, Dept. of Transp. and .Developmen.t, 96-0137 (La. App.

1st Cir. 2/14/97), 690 So.2d 114, 123, n.7. Nevertheless, in cases involving several



hundred plaintiffs, this Court has typically found that joinder is impracticable. See e.g.,
Display South, Inc., 992 S0.2d at 518; B"o\)c_l v. Allit:ad Signal, Inc., 2003-1840),
2003-1841, 2003-1842, 2003-184% (La. App. ist Cir, 1.2/30,;04), 898 So.2d 450, 463, writ
denied, 2005-6191 (La. 4/1/05), 897 So.2d 606_;_ Singiei;on, 826 S0.2d at 63.

Th'is cburt has also requir'éd that p!’alntiffs saeking certification meet a threshold
burden of plausibility as a component element of a prima facie showmg of numerosity.
The burden of plau5|b|llty reqwres some ev1dence of a causal Ilnk between the |nc1dent
and the injuries or damages claimed by_sufﬁcigntly numerous class members. The prima
facie showing need not rise to the level of proof by a p.repondera.nce’Of the eyidénce, as
would be necessary to prevail on .the merjts. St_ewart, 96 Sg.3d at 488'—89; Boyd, 898
S0.2d at 457. | |

In this .case, the exact number of plaintiffs is unclea( and disputed, but there are,
at a minimum, several hundred plaintiffs. _.At the he;arings on the motion for class
certification, plaintiffs’ counsel represented to the trial (fourt that the number of plaintiffs
was somewhere between 826 and _1,346.8 However, whether this case meets the
numerosity requirement of La. Code Civ. P. art. 591 is not determined Solely by the
number of plaintiffs, but réduire‘s anaﬁyzing.the. impracticability of joining these particular
plaintiffs. Appeliees do not'dispute_ that, thér’e_are- a 'Iarge an'ber of plaintiffs in this case,
but they assert that plaintiffs have rict met their purden on showing numerosity because
all of the proposed class members were joinéd as plaintiffs approximat_e.ly twenty years
ago. Accordingly, appellees argue, joinder objectively is -land was — not impracticable.
In its oral reasons for j‘Udgment, the trial c_o_urt agr,eed With this logic. Finding that alil
potential class members were already p_laintiffs in_this_ i-_awsuit, the trial court concluded
the numerosity analysis and did not consider any othé_.'r class certification factors under La.

Code Civ. P. art. 591.

8 At the December 20, 2010 class certification hearing, plaintitfs’ counsel admitted that they did not know the
precise number of plaintiifs, but put the number at 826. At the February 10, 2011 hearing, piaintiffs counsel
stated that, not considering substitutions, there are 1,346 individualiy-named plaintiffs. If the plaintiffs
dismissed by various 'state and federai orders are considered, counsel indicated that the number of plaintiffs
could drop to 943.
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Plaintiffs complain the‘t_ the trial. _court improperly equated "‘impracticability of

j.oinder" with “impess"ibility of jeinder.”’ i:hus eﬁeetiveiy estabiishing a non-rebuttabie
presumptlon that the number of claimants. can never be 50 NUMErous 25 to make joinder
|mpracticable Piaintiffs argue that the proper 'nqu iy is about the effects e‘ ]omder such
as, whether the claims can be managad, the expenses assomated with joining so many
piaintiffs, and judicial ecbnomy. | |

At the concl_usion of the Decemb_e_r 20f 20107_hearing’ on “the motion for class
certification, the trial court told the parties i:hai: it hac_i ,done deﬁnitieri reading from many
sources to try to understand the rnea_ning of imp:rae'tic‘able.. The 'court then said that
impracticable is a word _thet'in the ger_ierai sense means not practical, not. sensible, or
unreélisfic. The court sneciﬁcaiiy said: “Impractieebie means a specific ‘thing is
impossible te do.” As an example of_an impracticabie 'task,-the court cited widening Fifth
Avenue in New York Cii:y,_ which can be done, but a3 a‘preetical'matter.is impossible. In
its oral reascns for judgment on February 10, 201_1, the' t.riai eourt seemed to rely upon its
original understanding of imbracticabie as c_jiose o impossible, as it said: "It cannot in any
way ever be said that it is impracticable to join the_ members of the cla-ss because they are
already pIainriffs. They are in. the fawsuit already.” Plaintiffs’ counsei-ergued that there
are cases saying that irnpracticable does not mean impossible. The trial court respo'nded
that it was not talking about ceses, but was refe'rring to the statute. |

The jurisprudence indicates that: impraci:icability is not_ synenymous with
impossibility. It must only be. -sho'n'n to_ be impracticable to join all of the persons
involved; the pla-intii‘f need nof eiiege 'br'.prove that the’ joinder of eli parties is impossibie
Verdin v. Thomas 191 So 2d 646 650 (La A;Jp 1st Cir. 1966) Jomder can still be
umpractlcable even though itis: not |mp055|ble See Crooks 994 So 2d at 109. The key
is “rmpractfcabﬁty, and not impossibifity of ]omder Husband v. Tenet HealthSystems
Memorial Medical Center, Inc., 2008-1527, 2009~0002 (La., App. 4th Cir. 8/ 12}09-)_f 16
So.3d 1220, 1229, writ denied, 2009-2163 (La. 12/ 18/09), 23 So.3d 9469.

Federal courts interpreting Federal Rule 23(a)(1) have also recognized that

impracticable_does"not mean impossible. See e.q., Shields v. Walt Disney Parks and
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Resorts US, Inc., 279 FR.D. 52.9,,., 543 -‘:(CED.Ca}..,-ZO_ll) (Mimpracticability’ does not

mean ‘impossibility,” but only the difficulty or i_nconveniencé. of joining all members of the
class™); Casale v. Kelly, 25? F.R;D. 396,_40-5 ..(S._D,N.Y‘ln, 3009)_ (“Impracticabie does not
mean impossible; joinder may be merely difﬁculft_ a.r t:n;:onvenient, rendefing use of a class
action the most efficient method to resolv'e”ﬁl'aintiffﬁ' ciéims’j; kJacks.on,.v, Southeastern
Pennsylvania Transp. Authority, 260 F.R.D. 168, 186 (‘E‘,D.Pa.' 2009) C‘Iimpracticability
is-.a ‘subjective détermination based on numbéf' exhed:iency, and inconveniénce of trying
individual suits.” . ' . Thus,. [t]h|s requnrement does not. demand that ]ounder wouid be
imp055|ble but rather that ]omder wouid be extremeiy diffi cult or mconvenuent” ;
Williams v. Humble Oll & Refi nmg Co 234 F.5upp. 985 987 (EDLa 1964)
(‘“lmpracucablllty does not mean umposs;bmty, but only the diffi culty or inconvenience of
joining all members of the class”). ' 7

Accordingly,. the tria[. court erfed to the ’t__a_xte_nt that it equateq “impracticability”
with “impossibility” of joinder. By dismissi_hg_ the plaintiffs’ numeros;ify arg_ument based
upon a finding that joinder had a.lready ‘occurred, the trial court failed to cohsider the
jurisprudence explaining what impracticable:mean‘s,r as__well as the casés that'.set forth
factors for a complete numerosity anaiysis._ Althcugh ut is obviously possible to join ali the
plaintiffs in this litigation, that fact élone dcels_ not adequately answer the questior .of
whether j'oinder is im'practicabien Bea:au_ser w'e fing that the trial court applied an éncc_)rrect
legal standafd when considering wh’e_thér the 1plaiht§‘ffs met the requirement for
numerosity, we review the trial court’s deciSion on i_:his issue. de nove.

In Livingston Parish Police‘jﬁry v. Acadiana Shipyards, Inc., 598 So.2d
1177, 1181 (La. App. Lst Cir. 1992), writ denigd, 605 So.2d 1122 (La. 1992), this court
considered an'argument_é‘imiiér' to that adivancéd'”E'J;"-_ép;:iélleés '_‘here.' Ih that case, the
defendants argué--d—t.hat joinder was not im‘précticab!e bécause thirtéen separate actions
had already been joined and included 1200 iphiaintiﬂ’s.\ The trial court determined that
although consolidation was possible, the class action was the better method by which to
proceed. This court affirmed that holding and observed:

The: class action was devised to Soive probiems associated with
adjudicating lawsuits in cases involving an unwieldy number of parties who
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should be joined. In lawsuits involving numerous plaintiffs there is a
likelihood that the membership of the group will continually change through
death or otherwise, thus causing recurring interruptions of the action.
Additionally, with such a large group of parties there is the likelihood that
one or more of the members will be beyond the reach of the court's
process. Given that all prerequisites are met, the class action is the best
method to resolve the problems asSociated with trying this case, e.g., the
trial court has the authority to adopt a management plan to manage the
litigation; and a judgment or decree in a class action binds all class
members, representative or absent. [Internal Citation Omitted.]

Livingston Pa_:_'ish Police Jury, 598 So.2d__at_ 1181; See Stevens v. 'Board of
Trustees of the ‘-Police Pension Fund of City of Shreveport, 309 So.2d 144, 148

(La. 1975); See also Lewis v. Texaco Exploratio'n and Producﬁ@n Co., Inc., 96-

1458 (La. App. 1st Cir. 7/30/97), 698 So.2d 1001, 1012.

Similarly, in Crooks, 994 So.2d .at 109,-; fhé defendants argued. that although there
were over 800 claimants in consolidated suits,ithe plaihtif_fé did not estab'li;h that joinder
was impracticable, since‘ thére were apﬁrqximatély 495 in‘d.i\}id'uél cIaima_nts already joined
in the suit, and théy had demons.tratéd_their; ability to' pursue their :lndividual claims.
Defendants also argued that joinder was poss.i.blé. bécause the identities of the class
members were easily ascertainable becrausfe:theyr wére ali inmates or gm‘p_l‘oyees of LCS
Corrections Services, Inc. This court noted that while joinder of ali the individuals with
potential claims wa§ not impossible, it was ndt_ ;'Jr_acti'cabl‘e, and’ their claims would be
more expeditiously hahdlred in the class action. Crobks at 109.

The Fourth Circuit considered a simi-la‘r.situatiori in Lailhengue v. Mobil Oil Co.,
94-2114, 94-2115, 94-2116 (La. App. 4th Cir. 6/7/95), 657 So.2d 542, 546. The plaintiffs
offered into evidence‘ the petitions of dver 1200 iint-:.liyid_ualsfl.who had ﬂle_d suit, as well as
evidence showing that approximately 1000 oth,e; __i:ndivi_dua}s héd .come forward seeking to
assert claims. The defendants a‘rgﬂed t'h'at_ although fﬁe proposed class members were
numerous, joinder was not impracticable, as _evi.c.je'n.ce'd by the fact that thousands of
individuals had been joined in sévera’i suits and ali suits had been consolidated. However,
citing Livingston Parish Police Jury, the Fc.)urth. Circuittuconcludéd that the trial court
did not manifestly e;;r in certifving thé lcas_e as é ciass action. Although th-e matter had

proceeded by ordinary joinder and consolidation for several years, the trial court had
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found that a class so large ‘that continues to increase or change made joinder

impracticable. Lailhengue, 657 $0.2d at 546.

Some of the principles articulated in Stewart and Livingston Parish Police
Jury, and subsequently reafﬁrmed, are applicable to the instant matter. Most
significantly, the membership of the piaintiffs has been continually changing, through
death or otherwise, which has caused recurring interruptions of the action by virtue 6f the
litigation concerning substitution of heirs. One reason class certification is sought is
because it is purportedly difficult communicating. with and managing the unwieldy number
of plaintiffs in this case. Plaintiffs’ other reasons for‘ impracticability of joinder at this point
in time are that a trial of cumulated actions woﬁld‘reqUire many gec')graph'ically diverse
and elderly claimants to abpear at ltrial to pro;)ide unneéessary and repetitive testimony,
and a cumulated direct action of this magnitude makes. settlement effectiveh; impossible.
We have recognized that a class action is a'p'propriate. -whenever interestgd parties appear
to be so numerous that separate suits wo'uld unduly burdeh .the Courts, a‘r-i:t’:l.a class action
would clearly be more useful and judicially expédient than the other availa.b‘lle procedures.
Stewart, 96 So.3d at 488, | |

Still, this case presents a unique set of circumstances. It is Highly unusual for a
case to proceed for such a long time before class certification is requested. In addition,
this case is unusual because the class definition does not expand the group of potential
claimants beyond those already joined as p!aintiffs. ~ Further, practically speaking,
plaintiffs’ counsel has treated this case as a pseudp cF_aSS action by managing the litigation
via PMAG.’ Counsél recognized at the b(eginn,ing of this lawsuit fhat comnﬁu'nication and
case managémen_t prc)blenﬁ were i'nevit:abllé\ Wi‘t'h:-a_:l_érge'fﬁrdu;a of plaintiffs. However,
PMAG addressed. some of"lthe issues :thé't “cl.é's's' action ,"St_atus might have ameliorated.
Plaintiffs’ counsel maintains that PMAG was an effective tool for managing thé Iitigation SO
that even though the case was set for trial on more than one occasion, counsel did not

believe that it was necessary or preferable to seek class certification. However, questions

? For example, some of the proposed class répresentativesr served on PMAG's board of directors.
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eventually arose about PMAG}S__authQrity te seitle the case, purportedly in light of

Louisiana Professicnal Rule lof'.Co;nduct 118(9). #iaihtiFFS" counsel received an opinion from
the Louisiana State Bar Association Ethics Agvisory Service Cofnmi’ttee, in December
2006,' stating that a lawyer could only obtam,c‘ouq—t‘ approval of an aggregate settiement of
the clients’ claims through a certified class actian; [n an attempt to résolve the case
without converting the matter to a class action, .plain,tif'fs_"_ counsel filed a motion to
withdraw as counsel for the clients that cﬁou'rl‘isél could no longer communicate with.
When the motion to Withdraw was denied, plai'ht‘|ffs ﬁnally_soug_ht class certification.

Appellees contend that plaintiffs’ a'rgu'hents for impracticability are Undermined by
the fact that they have proceeded for s_uc_h a long time as a mass joinder. The parties
have conducted discovery of individual plaintiffsf.‘incl_udi-hg taking hundreds of depositions,
which was the subject of a former appeal to t_h‘i_s_co‘urt. This_case has been set for trial
more than once. However, the history 6f _this I'itigation and the,current state‘ of the case
demonstrates that the numbér Qf. plaintiffs is so -numerous that joinder is im.p'r.acticable,
and we find that piéihtiffs meet the numerasity réq_uirement of La. Code Civ.z P. art. 591.
The class action was dévised to solve problems aésoéiafed with adjudicating lawsuits such
as this ohe involving an unwieldy number bf pi;ai.n_tiffswho should be joined and whose
membership is constantly changing, where the courts would bé unduES/ burdened by
joinder, and where class action would clearly be more useful and judicialiy expedient than
continuing as a cumutated mass joinder. -

Moreover, in a recent case, Doe v. Southern Gyms, LLC, the Louisiana Supreme
Court identified factors that,' although not .as well-developed or relied upon, have
developed in the jurisprudence for determ?ning pra&%cality of joinder of a 1afge number of
potential class mem.ber‘s. An analysis of those factcrs .aiso leads tc the conclusion that
joinder in this case is impracticable. We récog_nize that Doe v, Southern Gyms, LLC
was decided after the trial court’s denial of the motion fbf class certification in February
2011, but the ﬁarties have presented arguments regarding these factors: and we consider

them here. Those factors are: (1) the geographic dispersion of the class; (2) the ease
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with which class members mdy be zdﬁf“tif- pc! .;} the raature of the action; (4) the size of

the individual clalms; (5) judicial econom'y in _ayo:dmgq multlpllcity of lawsuits; and
(6) financial resources of class menr:::bersT Thése fﬂactor.s may alsc infofm a district court’s
determination whether the proposed ciass _has a s;jfﬁcient number of members so that
joinder is impracticabie. Doe v. Southerh Gyms_, LLC 112 S0.3d at 831-32, citing
Galjour v. Bank One Equity . Investors-B!dco, Inc., 2005-1360 (La. App 4th Cir.
6/21/06), 935 So. Zd 716 724,
Geographic dispetsion o_f the class

“"Wide geographic dispersion of class ’members supports a finding of impracticability
of joindef and, therefore, a _conclusilon..'th;f; the.n-u_njerosity requirement is sat.isﬁed."
Galjour,.935_ Sb.Zd ‘ét 725, citing Maore?r' Eederaf’ Praaffce, §23.22[1][d]. In Galjour,
the fact that the class members were ':gebgr'aph_icali,y concentrated in Southern Louisiana
suppoited a finding that the nurﬁeroSi;y r.equi'rer_r'aeht was not met. |

The plaintiffs’ original Petition t'hro'ugh Vthe" Fifth Am_en.d.ment to the Petition lists
petitioners and their addresses. Atcording to thése _docurnents, which-wégl.nay examine
as evidence of geographic dispérsion_. and of;l'numerosity in gerieral, the plaintiffs are
disperséd across‘Louisiana and other parts of the country. Unquestionably,. those lists are
no longer accurate as some plaintiffs have moved.__. However, those lists of petitioners
sufficiently demonstrate thét the plaintiffs are geographicaily dispersed. -
Ease with which class members may be idéhtiﬂed |

The class definition in the Ninth Amended Petition includes all persons or entities
who filed suit against PILICO, PICO or Midwe.'st'and whose claims were consolidated into
the instant action and have not been resclved by a finai, unappealabie judgment.

Appeilees argue that becaGSe ali ciass"hﬁembefé‘ar'e already plaintiffs in this
litigation, identification is of no concern. Hc_::‘wever, whiié the class deﬁhiti.on does not
contempiate additional plaintiffs besides those named in the lawsuit, thé 'actué!_ number of
claimants in this case is increasing due to the substitutions of heirs of the plaintiffs who
have died since this Iitigation comm.enced. Difficuity in identifying the claimants is one of

the factors which makes joinder impracticable and a ciass action appropriate. McCastle
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v. Rollins Environmental Services of Louisiana, Inc., 456 So.2d 612, 620 (La.

1984). Appellees expect each p!_arihtif_f to apbear'at_trial.cr else risk that his or her claim
will be dismissed. Therefore, ther’e are !ike!v to tze elaintiffs clismissed for failure to
appear at tri;a_i, although those !Iamnﬁe may ne aec,eaeed and their heirs unaware of the
claim, the litigatior, or the triagl,  If a c_iars_\, s ce aﬁea rhe c!ass .epresentatwes will
represent all of the claims irrespective of_. tyhejsnheritea a __decea_sed plarntlffs claim. In
addition, certifyihg. the ctass would preeiude t'r_’le :i_nterr'uptions‘-'.in_ the litigation for
substitutions. Considering tHe _ages _ar*.,d _{Jh__knfjwn iqcations __of njr'ar];_/ plaintiffs, andlthe
history of substitutione, we find that this fa_(l:telr leans in favor ef im.practicabi[i_ty of joinder.
Nature of the actibp S

Appeliees argUe' that the nature ef this ,cajse m'akesjit unsuitabie for ctass'action
status because allegat_ions ot fraud have been pled,. requiring an -inclividuai examination of
the facts and defenses. A fraud clasé action cannot be certified whert_j"ihdivid_ual refiance

will be an issue. Banks v. New Ypljk' Life Ins. Co., 98-0551 (La. 7{2/99), 737 So.2d

1275, 1281, ce:t,‘l.denied 528 U.S. 1158, 120 S.Ct. 1168, 145 L.Ed.2d 1:0;'8 (2000). In
Banks, the essence of. plaintiffs’ claims was _-fra;_ad. and negligent_ misrepre;sentatioa
committed by an insurance corpany and‘__ its agents. 'By contrast, in this case there are
no claims of fraud in the induce_ment"ar irrdiv.idua.i rel_frahce; Even if raised, it is not the
dominating issue. Thus, we do_not find that the ‘rrature of the action preciudes a finding
of impracticabilityf'of joinder.1 . |
Size of the individual claims

The greater the clarm the greater the interest of its owner if prosecutlng it in a
separate actlon McCastle, 456 So. ,:d at 621. | | | -

At the cliass certification hearing, six proriesed claes r'epreSentatives testified and
described their loss. Jimmie Ne!le lewis, a propoeed class representative for .those
plaintiffs who were annuity and life insurance owners of PILICO, testified that she

invested and -jlost-approximateiy $11,00C. Robert Sparks iost about $120,000 in a PILICO

% While we find that the nature of the action does not prec!ude a finding of numerosity, we decline t
consider how the nature of the action affects a decision: regarding the cther class certification requirements
of La. Code Civ. P, art. 591.
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annuity. Robert Wagnér estimated that he h_ad‘ invested “ﬁ_fty—something thousand total,”
shared with his mother and sister. Patncia. Dale_ Dewitt testified that she lpst “probably a
little over $200,000.” Sylvia Lemoine testified that her Midwest annuity wés wbrth almost
$16,000. Narcelle D. Lacombe iost apprqximate.iy $50,000.

In addition to the testimony of the.proposed.class representativé_s, at the class
certification hearipg, plaintiffs introduced into évidenéé PILICO and Midwest liquidation
lists of clainlwants'." -;;E;here are thousands more claimrs listed on those liguidation lists than
there are actual plaintiffs.  However, a review of the lists shows that while some
policyholders, includiﬁg the class r.epresehtatives,' lost a substantial amount of money,
many of the claims were for less than $10,000. At the hearing, plaintiffs also attempted
to introduce info evidence a report from.their expert, Harold A, Asher, CPA,‘ L.L.C., that
included a calculation of the émounts. F_"ILICO‘and. Midv_vest owed to the plaintiffs. The
trial court excluded this report and thus did not cons‘ider itin its numerosity analysis. A
review of the Asher report, however, indicates that many of the plainti,ff;s had claims for
less than $10,000. While the proposed class representatives sustained relatively high
losses, we do not find that the sizes of the ind.ividual claims ovérall are so great that every
owner would haye an interest in pursuing it.

Judicial econohr y in a vaiding a multiplicity of Iéwsuitf

One fundamental objective of a class action is.to ach'ieve ecoﬁomy of time, effort,
and expense. Singleton, 826_50.2d at 69. While there is no risk of a multiplicity of
lawsuits in this situation, because all of the propoSed class members are already plaintiffs
in this litigation and the prescrip't‘ive 'peribd:6ﬁ;othér'ﬁlainﬁa.hfs haS‘run_, a trial of this case
will entail ‘each plaintiff cbmihg to’ trial and’ testlfylng " As ‘this court noted in our
November 3, 2006 deéisi“on',' the pléiﬁtiffs' -él"ré merely :'the" anerS of iﬁs_truments
purchased from PILICO, PICO, and 'Midwes.t aln‘d\,d ‘é'si suth, their féstfmony is likely to be
repetitive and will contribute little tdlpr;ovihg, 6r'dispro\)'ing the materiai claims and
defenses in this case.. The time required for several hundred plaintiffs to testify at trial,
especially when .thei.r testimony wouid not maferialiy :contribute to the case, would undljly

burden the trial court and unnecessarily consume judicial resources.
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Financial resources of class members

The evidence in the record is inconclusive regarding whether the plaintiffs possess
sufficient financial resources to pursue their own claims. Proposed class representative
Jmmie Nelle Lewis testified at the class certification hearing that when PMAG was
created, plaintiffs would apply to become a memper and would agree tq pay a portion of
their losses to PMAG. That payment was given to the attorneys arid' put into a bank
account where it was used to pay legal fees, but aiso expenses like stamps for mail-outs
to PMAG members. There is no further specific evidence regarding the financial status of
class members. Nonetheless, a Iaqk of évidencé on this factor is not dispositive of
whether plaintiffs have met their burden to demonstrate numerosity. |

In conclusion, based upon our review of the evidence _in the record and the law
interpreting impracticability of joinder, we find that the plaintiffs have established that the
proposed class is so numerous as to maAke it impracficable for all of them to be joined.
Accordingly, we reverse the trial court’s judgment that plaintiffs did not meet the
numerosity requirement for class certification. With the exception of the issue of
excluded evidence, discussed below, we decline to consider the pIaintiﬁ’s" remaining
assignments of error. We do not undertake a de novo review of the trial court’s ultimate
decision not to certify the class, but instead rem'and thié case for proceedings in

conformity with our rulings herein,

Whether the trial court properly excluded certain evidence
(Assignment of Error No. 2)

In their se;onq assjgnmenf_ 'oferro.r_,gplai\nt_iffs.argqe that the triaf. .'t.:ourt applied
incorrect evidentiary stahdards at the.class cje‘f_tiﬁcation‘hearing, resulting in 'Ehe improper
exclusion of documents offered for the purpose of -demonstrating the existence of the
requisite elements for class certification. In particular, plaintiffs contest the trial court’s
exclusion of two éxpert reporfs — a report by the Office of State Inspector General (the

"OIG Report”), and a deposition of the former Inspector General.!!

! However, at the conclusion of the February 10, 2011 hearing, the trial court stated: “I will teil you also
that what I did after I reviewed the depositions and my notes and the transcript in regard to the evidence
that was taken the other day, I went ahead and locked at the proffered evidence that I had ruied
inadmissible, and it does not make any difference to my view of it in making this ruling.”




The relevant law, La. Code Evid. art. 1101{A}, states, in pertinent part, that:

“Except as otherwise provided by iegislaﬁc)n, the provisions of this Cede shall be
applicable to the éﬁeterminatieﬁ of questions of fact in ait contradictory judicial
proceedings.” Article 1101(B) provides, in pe;finent_ part, that in certain proceedings, the
principles undeflying .'th_e Evidence Code shall serve as guides to the admissibility of
evidence, but the specific exclueionary rules ang o_ther prrovi,sions shall be applied only to
the extent thaf" they tend to promote the purposes of the proceedings. Relevant to the
instant case is Article 1101(B)(8): “Hearings on motions and other summary proceedings
involving questioﬁs- ef fact not dispositive of or centra_l to the disposition of the case on
the merits, or to tﬁe dismissal of the case....” Article 1101(C) lists six proceedings in
which the Code of E\}idence does not apply. C!ass’_certiﬁcation hearings are not Hsted.
among those proceedings.

Plaintiffs argue that under :Artic[e_ 1101, the evidentiary standards for class
certification hearings are less stringent. ‘Appellees conteed that class certification
hearings are cont.raTdictory judicial proceedings and thus, pursuant to Article 1101(A), the
Code of Evidence applies, including the rules of hearsay. |

The purpose of the class _certiﬁcation hearing is not to determine whether the
plaintiffs will be successful on the merits of their claims, but to determine whether the
class action is procedurally preferable. Stewai't, 96 S0.3d at 491, n.2. As noted
previously, going beyond the pleadings is necessary in a class certification hearing,
because a court murst understand the cla'ims, defenses, relevant facts, and applicable
substantive law in order to make a meaningful determination of the certification issues.
Dupree, 51 So.3d at 680. In determining whether the elements of class certification
have been established, the co'ur't m-ay' c’:onsider the p!eedings, affidavits, depositions,
briefs, exhibits, and testimony eresented at a certification hearing. Boyd, 89§ So0.2d at

457.
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Expert Reports of Harold Asher and James Schacht

Plaintiffs first sought to introdLlce the 2002'expert rebort of Hal Asher. Asher
analyzed and caiculated the amounts __that PILICOC, PICO, and Midwest owed to individual
plaintiffs at the time of each compeﬂy’s Li-icjuidation. andjor bankruptcy datef and he
prepared two documents detailing those ,a'mounj';a, The documents list each plaintiff and
the amount of money that he or she is owed. F?_i_éintiffs sought 10 intro.duce these
documents as evidenee of nurhe'ros,ity, _and .netfor the'truth of the vaiues.stated in the
report. The trial court ruled that the_relport was“__ilnadmissible rbecause Asher was not
present to testify at the class cert_iﬁcation _lhearing _end there was no opportunity for cross-
examination; and further, if the report was not_éffered for the- truth aés’erted therein, it
was irrelevant. - o o |

Plaintiffs then sought to introd‘uce the -‘_May 1,.-2006 e_xpert report of James W,
Schacht. Schacht, a regulatory expert, was retained to opine on the plaintiffs’ contentions
regarding the mis_management end iliegal regulation by OFI and DQI‘ in carrying out their
stetutory responsibility to regulate insurance c_omp_anies for. the benefit and protection of
consumers and the general pubiic. Schacﬁt’s_ report was offered as evidence of a
common issue. .Schacht was not prese’nt at the certification hearing either', and the triat
court ruled that Schacht's report was therefore inadmissible hearsay. |

In Stewart, the plaintiffs introduced an expert report at the. class certification
hearing, but not the expert’s live testimo'ny, a.nci. thei:_rial court, as well as this court,
considered that report in the numerosity anallysis.. Fuftﬁer,' the plai.ntifi.Fs were aliowed to
introduce thousands of claimahf iriformat\iezn' 'ferrhs deteiling, efnong other things, the
individual claiment_s' Jocations at the time of a chemacal release and their alleged injuries.
Even though the affidavits were considered hearsay u"nder the Code of Evidence, we
interpreted La. Code Evid. Art. 1101 tc allow 'sueh evidence. We held that the signed and
netarized forms efficiently demonstrated the 'daméges that each individual plaintiff was
claiming, and importantly, have been recognized as an acceptable practice by this court.

Stewart, supra; Crooks, 994 So0.2d at 109-111; Boyd, 898 So.2d at _45?‘ and 463;
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Singleton, 826 So.2d at 62; .Eilie' v Georgia»Pec.iﬁc Cerp.; 550 Sp.;Zd 1310, 1313-14
(La. App. 1st Cir. 1989), writ denied, 559 50 2a 121 {La. 1990). |

In the . mstant case, the trial uaurr d]d not dr*maf the Asher and Schacht expert
reports into evidence because the *epcwr*s were hearsay and the experts were rot present
at the certification hearmq a'ud subject to. croes exami natnon 2 We recogn;ze that the trial
court is granted broad discretion in its evldenuary ruings, and its determinaticns will not
be dlsturbed on appeal absent a clear abuse of that dlscretion Radeau v. State Farm
Mutual Automobile Insurance _Company, 2006—0894 (La. App. 1sfcr(_:.ir. 8/29/07), 970
So.2d 564, 572, writ denied, 2007-22'_28‘ (‘I__a. '1;’1-.1,?08), _597_2 So.2d i'168, - However,
applying the logic of Stewart to the instani: case, we ﬂnd :that the plaintiffs' two expert
reports are adm}iss’ible for the !imited purposé ._of.determining whether plainﬁffs meet the
requirements for class certification. Weaiso_. ri_of.e i:hat thes_e. expe.rt reports are from 2002
and 2006, and the appeliees have had g:ons_ié:lerable. time to take the depositions of these
experts, as well as examine the reports. _Appeilees_-_,iwere also allowed to introduce their
own expert at thé hearing. Under these perticylar eircumetances, we find that the triai
court erred in excluding the Asher and Schacht expert reports. ”
Report of the Office of Inspector Generai and Bill Lynch’s Depos:tlon v

Plaintiffs also sought to infroduce inte evidence al' report, dated Dec:em_ber 11;
1991, prepared by Bill Lynch of the Office of '_the Inspector General. Tﬁe QIG Report
contains preliminary ﬁndings regarding the sequence of events leading up to the coliapse
of PILICO, PICO, and Midwest'anci ',expres'ses opinions" as fo the fault ‘end degree of
culpability of the various entities ihvoive:c_I; " Plaintiffs 'Ijbfﬂared“the 01G 'Repout at the
certification hearing to demonstrate ‘edrﬁmohéﬁty, to show that the State of Louisiana has
treated the claimants as damaged by & cor_ﬁm'dn ifhhad, ahd to show that common issues
predominate in the case. Along with the dIG Fiepertr pla‘i:ntiffs soﬁght to introduce the

deposition of Bill Lynch;, the former.lh‘spector' Gener_aﬁ and author of t}he OIG Report, who

*2 Appeilees were allowed to introduce into evidence the live testimony of Joy Littie, a Ceriified Public
Accountant. and Certified Financial Examiner, cffered as an-expert in the field of statutory accounting
principles. She testified that certain plaintiffs made contributions to their PILICO or Midwest anniiities or life
insurance policies between October 31, 1989 and May 15, 1991. The trial court ruled her testimony
~admissible because she was present at the certification hearing and available for cross-examination. .
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is now deceased. Plaintiffs offered the deposition to show commenality and common

impact, as well as typicality. In addition,- pl_aintiffs"'argued that the OIG Report and
deposition were proper to consider in the class cerﬁﬁcat_ion hearing because the triaﬁ court
had previously ruled that the OIG Report was admissible evidence in this case.

We expressly do not render an opinion today bn"whether _the OIG Report or Lynch
deposition is aclmissibl'é evidence at a trial on the njérits-. However, considering the
analysis of La. Co\de{ Evid. art. 1101, supra, we also find that the OIG Report and Lynch
deposition are admiésibie for the limited purpose of the dass certiﬂ_ﬁétion hearing. We
have held that in determining whether the class action is procedurally pre.ferable,. it is
necessary for the trial court td 'go beyond the pleadings in order to make é meaningful
determination of the certification is_éues. This case is unusual because extensive
discovery has -already taken place and there ‘are un’do:ubted_ly copicus- amounts of
documents for the trial court to potentially -consider. _HOWeyer, to the extent that the OIG
Report -and Lynch deposition allow the trial court to _rhake a meaningful determination as
to whether there are gquestions of law or fact common to the ciass _ai;ad that those
questions predominate over queét_ions affecting only individual members, then they are
admissible for the limited purpose of the class certification hearing. Acc.c-).rdingly, the trial
court erred in excluding them.

CONCLUSION

For the foregoing reésons the judgrhent of tﬁe trial court is reversed. This case is
remanded for further proceedlngs ln hght of this opmlon Appeal costs in the amount of
$22,898.00 are assessed equally aga:nst the appellees - |

REVERSED REMANDED

 DOI's Motion in Limine’ seeking to exclude the OIG Report as hearsay was denied after a hearing on
February 28, 2005. DOI sought review of that decision in a writ to this court in 2005- CW-0626, and the writ

was denied as we declined to exercise our supervisory jurisdiction. The Louisiana Supreme Court denied the
writ as well,
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