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McCLENDON, J.

This appeal involves the continuing dispute over a backup purchase
agreement for the sale of an approximately 13.7-acre tract of land in Gray,
Louisiana. The current judgment appealed from awarded attorney fees, interest,
and costs to two of the parties. For the reasons that follow, we amend and
affirm, as amended, the judgment of the trial court.

FACTUAL AND PROCEDURAL BACKGROUND

This litigation began when Henry J. Richard filed suit for damages and for
specific performance of his agreement to purchase property owned by Joyce
Breaux McElroy and Carolyn Breaux (sellers). Named as defendants were the
sellers; the listing real estate agency, Houma's Town & Country Real Estate, Inc.
(Town & Country); its insurer, Continental Casualty Company (Continental); the
real estate .agency’s owner and broker, Bill G. Boyd; the listing agent for the
property, Faith Boudreaux; the buyer of the property, West Park Partners, L.P.
(West Park); and Harold and Verlyn Foley, who held a purchase agreement
dated prior to Mr. Richard’s.

After Mr. Richard filed suit, various incidental demands were filed. The
sellers ﬁlecl. a reconventional demand against Mr. Richard and a third party
demand against Town & Country, Mr. Boyd, and Ms. Boudreaux (realtors).
Howard Trahan, Beverly Marcel, and their chiidren, Seth Joseph Trahan and
Keith John Boudreaux (intervenors), filed an intervention against Mr. Richard, the
sellers, and the realtors, claiming damages from a cancelled closing on a house
that was located on the sellers’ property.

On the third day of the trial on the merits of the specific performance
claim, and after plaintiff rested his case, the realtors moved for an involuntary
dismissal of Mr. Richard’s claims. The sellers also moved for dismissal, as did the
Foleys and West Park. In oral reasons for granting the motions, the trial court
found that there was no meeting of the minds between Mr. R'ichard and the
sellers primarily because: (1) the parties used a form entitied a “Land” purchase

agreement, (2) the price was not clear in the Richards/sellers purchase



agreement, {3) the good faith deposit check had not technically been “received”

because Town & Country _had not deposited the check in its escrow account, and
(4) the inclusion in the counteroffer by the sellers of the date of January 31,
2006, was not a ciear deadiine for the Foley agreement and did not act as a
waiver of the sellers’ discretion to grant the Foleys extensions after that date.
The trial court also found that Mr. Richard had not offered proof that the house
was an immovable, rather than a movable, and, therefore the house was not a
component part of the land and was not included in the purchase agreement.

By judgment dated- March 14, 20'07, the trial court held that the
agreement to purchase between Mr. Richard and the sellers was unenforceable,
that Mr. Richard had no right of ownership in the property, and that the notice of
/is pendens was invalid. The judgment cancelled the notice in the public record
ahd dismissed the claim for specific oerformahCe, as Well as all claims for
damages asserted by Mr, Richard against the Foleys, West Park, and the sellers.
Additionally, by judgment dated March 21,72007, Town & Country, Mr. Boyd, Ms.
Boudrea‘ux, and Continental (real estate de'ferndants) were diemis'sed from the
suit, and in a judgment dated Marc.h 26, 2007, the trial court rendered a
judgment oh the incident'ai demanda, aWarc!irzg damages to the sellers and
intervenors. | |

Three related appeals arose from these juclgn"rents..l In one appeal,’ we
determined that the price in Mr. Richard's o'urchase agreement was easily
discernible from the offer and that the counteroffer by the seIIers raised no
quest|ons over price. We al 50 found that the purchase agreement was not
unclear about the good faith deposat necessary to complete the agreement and
that it was “recerved” by Town & Country, although it was not deposrted
Therefore, we found that the triai court erred in its_ﬁndings on these particular

issues. This court also held that Mr. Richard presented, at the least, minimally

" For a full recitation of the facts and procedural background, see Richard v. McElroy, 2008 CA
0060 (La.App. 1 Cir. 10/31/08), Richard v. McElroy, 2008 CA 0064 (La.App. 1 Cir. 10/31/08),
and Richard v. McElroy, 2008 CA 0065 (La.App. 1 Cir. 10/31/08), all unpublished opinions.

? See Richard v. McElroy, 2008 CA 0064 (La.App. 1 Cir. 10/31/08) (unpublished opinion).



sufficient evidence to show that, more probabily than not, the house was a

comp’bnent part that would transfer in the sale of the land. Lastly, we concluded
that the sellers clearly and unambiguo-usly' agreed in their counteroffer that the
Richard contract would become the primary contract or agreement to purchase
at the end of the Foley contract, with the date of January 31, 2006, specifically
denoted. Therefo're,l we reverséd the finding that Mr. Richard's purchase
agreement was invalid, reversed the_disrhissal of the sellers from Mr. Richard’s
suit for damages, and remanded for the presentation of plaintiff's evidence of
damages and defendants’ evidence in opposition to plaintiff's case.” In the two
other appeals,” we also reverSed the judgment that dismissed the real estate
defendants and reversed the judgment that awarded damages to the sellers and
intervenors.

After the decisions of the court of appeal, the trial on the merits continued
on November 16 and 17, 2009,' but was continued by the trial court on the
motion of the realtofs, on the groUnds that their attorney had a conflict of
interest between his insureds and his insurer. Thereafter, trial retommenced on
January 23, 2012, and continued on January 24, 25, and 26, 2012.

In oral reasons on January 26, 2012, the trial court conciuded that the
realtors engaged in substandard conduct that was the actual cause of Mr.
Richard's belief that he had an enforcealble purchase agreement on February 1,
2006. While the court found “error, negligence, [and] omissions” on the part of
the realtors,l it found no fraud. The trial couf-t specifically stated that the realtors
were negligent for not excluding the ho_use from the purchase agreement and for
not clarifying a date on which Mr. Richard’s contract would be enforceable. The
trial court, however, also determined that Mr. Richard did not prove that he
suffered ény damages by not purchasing the property, finding the testimony of

the seller’s expert real estate appraiser, Brian Larose, to be mbre credible than

* Mr, Richard had abandoned the remedy of specific performance after the first trial and was
pursuing a claim for damages only, Also, the judgment dismissing the Foleys and West Park was
affirmed. ‘

* See Richard v. McElroy, 2008 CA 0065 (La.App. 1 Cir. 10/31/08) (unpublished opinion} and
Richard v. McElroy, 2008 CA 0060 (La.App. 1 Cir. 10/31/08) {unpublished opinion).



the testimony of Mr. Richard’s expert real estate appraiser, Logan Babin, Jr. The

triai ‘court concluded that Mr. Larose’s appraisal was clearly the more accurate,
and, therefore, found that the value of the property at the time of the proposed
sale was $244,000.00. Accordingly, the triai court found that Mr. Richard
suffered no damages related to the proposed sale, since he offered $250,000.00
for the purchase price.5'. However, the trial court awarded damages to Mr.
Richard and to the sellers and against the reaitors for the negligently prepared
purchase agreement; Additionally, the trial court found that Continental, as the
realtors’.insurer, was to indemnify the reaitors for all sums the realtors were
ordered to pay to Mr, Ri'chard and the sellers. The court also ordered each party
to pay their own expert witness fees and assessed court costs against the real
estate defendants. |

In accordance with its reasons, the triai '.court signed its judgment on
March 1, 2012, ih favor of Mr. Richard against the real estate defendants,
awarding Mr Rlchard $6?_,754 50 In attorney fees together with legal interest
from date of judicial demand and court costs. A!I other clalms of Mr. Richard
were dismissed. Additionally, the trial court rendered judgment in favor of the
sellers. against the real estate defehdants in‘ the amdunt c_)f $56,536.00 in
attorheyrfees, wifh interest and court co..sts. T.[.ﬁe trial court also dismissed all
Ciaims of the intervenors and seilers eg_ainst Mr. Richard.®

Mr. Richard deyolutiveiy ap'pealed-and the real estate defendants filed a
suspensive appeal. Additidriaily, the eellers 'ans.wered Mr. Richard's appeal and
answered the appeal of the real estate defendents and Mr. Richard answered

the appeal of the real estate defendants

* In the price section of Mr. Richard’s offer, the sum of "approximately $250,000” was filled in,
with the following clarification: “$17,777.78 per Acre per survey Acreage to Rule.”

® The trial court also rendered judgment in favor of the intervenors and against the real estate
defendants, awarding $26,500.00 in damages, with lega! interest and court costs. These parties
reached a settlement of their claims while. this appeal was pending, and, Therefore any issues
between the intervenors and the real estate defendants are no jonger before us.



STANDARD OF REVIEW

o It is well settied that a court of appeal may not set aside a trial court’s
finding of fact in the absence of manifest error or unless it is clearly wrong.
Roseil v. ESCO, 549 50.2d 840, 844 (La. 1989). The issue to be resolved by
the rewewnng court is not whether the fact finder was right or wrong, but
whether the fact fmders conciusion was a reasonabie one. Stobart v. State
through Dept. of Transp. And Dev., 617 So,.?d 880, 882 (La. 1993).

DISCUSSION

The Real Estate Defendants’ Appeal

In their appeal, the real estate defendants cr)ntend that: (1) the trial court
erred in ‘finding Mr, Richard’s purchase agreernent valid; (2) the trial court erred
in finding that the realtors _Were negiigent and in failing to allocate .fault to all
partieS' (3) 'the trial court erred in its award and amount of attorney fees to Mr.
Richard and to the seliers and (4) the trlai court erred in awarding legal mterest
and costs to Mr. Richard and to the sellers
Liability of the real estate defendants to the sellers

The reaitors first contend that the tr:ai court committed legal error
because it mcorrectly believed that, after remand by this court, it was
constrained to find a valid purchas_e a_greement‘be'tw'een Mr. Richard and the
sellers.’ .Howe\.zer, odr'prior opinion in this rnatter provided at footnote 5:
“Although we have determined. the iegally correct interpretation of the contract
prowsmns at issue, the defendants on remand mamtain their right to challenge
the validity of the a greement and present their side of the story by submlttlng
any evidence aliowable under the law. %
Following the remand of this matter and another three days of testimony

and evidence, during which time the real estate defendants had the opportunity

to present whatever evidence they could to show that the ;hackup purchase

7 Because of the settlement between the real estate defendants and the intervenors, we need
not address the real estate defendants’ remaining assignment of errors.

® See Richard v. McElroy, 2008 CA 0U64 (La.App. 1 Cir. 10/31/08) (unpublished opinion).



agreement was invalid, the triai court concluded that a valid agreement between
Mr.‘. Richard and the sellers did exist. Upon our thorough review of the record,
we find no manifest error in the trial court’s finding of fact, after the case was
remanded and the trial completed, that there was a valid purchase agreement.

The real estate defendants also aver that the trial court erred in ﬁnd'ing
' thét they were negligent and solely at fault in this matter.

A real estate broker is a professional who holds himself out as trained and
experienced to render a specialized‘ser\-fice in real estate transactions. The
broker stands |n a ﬁduciary relationship to his client and is bound to exercise
reasonable care, skill, and diligence in the performance of his duties. Hughes v.
Goodreau, 01-2107 (La.App. 1 Cir. 12/31/02), 836 S0.2d 649, 660, writ denied,
03-0232 (La. .4/21/03), 841 So.2d 793. A realtor.has a fiduciary duty to his
client, and a breach of that duty to the client is actionable under LSA-C.C. art.

2315. Id. See also LSA-R.S. 37:1455.

In this matter, the sellers contracted with the defendant realtors to act as
their agents and handle the listing and sale of the:subject property. A review of
the record supports‘ the tﬁal court’s conclusion that the defendaht realtors failed
to exercise reasonable care, skill, and diligence in the performance of their
duties, particula-rly_in how they responded oh behalf of the sellers to the backup
purchase offer, by the advice or lack of advice th'ey gave the sellers regarding
the first and second extehéions to the original purchase agreement between the
sellers and the Foleys, and their failure to communicate important information to
the sellers. The trial court heard and saw ail the witnesses and attributed all
fault to the realtors. A réasonable factual basis exists for this finding, and we,
therefore, find no manifest error by the trial court.

The real estate defendants also contend that they cannot be liable for
attorney feeé because there was no _contractual provision 'providing for the
recovery of élttorneé,r fees to the s.ellersk from the realtors, ahd that no statute

exists providing for such an award of attorney fees.



As a general rule, un:der Louisiana iaw, attorney fees are not allowed

extept where authorized by statute or by contract. State, Dept. of Transp.
and Development v. Wagner, 10-0050 (La. 5/28/10), 38 S0.3d 240, 241;
Ledbetter v Homes hy Paige, L.L.C., 11-0005 (La.App. 1 Cir. 3/23/12), 110
S0.3d 141, 148, writ denied, 12-0899 (La. 6/1/12), 90 50.3d 445. However, the
award in this case was not for an attorney fee in the traditional sense. See
Ramp v. St. Paul Fire & Marine Ins. Co., 263 La. 774, 790, 269 So.2d 239,
245 (1972); Ziegler v. Pansano, 08-1495 (La.App. 1 Cir. 6/30/09) (unpublished
opinion), writs ‘denied, 09-1787, 09-1788 (La. 11/20/09), 25 S03d 810. A
realtor’s liability for a breach of t‘het"ouciery 'dlu.ty owed to his or her client
mcludes the amount the tllent mcurred in defendrng the underlylng litigation as
well as general damages Hughes 836 So. 2d at 660 See Avegno V. Byrd,
377 S0.2d 268, 273-74 (La. 1979). |

In the Ranip E:ase, ‘the Loulsiana -‘Sup'reme Court held in an attorney
rnalpractice case that‘. the plaintiff \.Nas‘ en.titled' to recover from the negligent
attorneys the additional attorneys fees that he would not have incurred but for
the negligente of the detent:lant_ at'torn'eys.9 This Same reasoning has been
aop!ied in other cases regerding t-‘)reaChe's' of fiduciary duties by re_a.l estate
agents, in'chjdin”g Ave'gno"and | “.Z.iegler. - Thus, in ca'ses;- of professional
negligence, where the professmnais negilqence causes the client to suffer
attorney fees for correctmg or defendrng agalnst the results of the negligence,
the attorney fees incurred are t_he damages the client has sustained. Because
the attorn'eyr feee were the dameges caused by the wrongful conduct of the
realtors, we find no error in the a_Ward of attorney fees to the sel_lers as an item

of damages.

? See also Jenkms v. St. Paul Flre & Marine Ins. Co. 393 So.2d 851, 859 (La.App. 2 Cir.
1981), affirmed, 422 So.2d 1109 (La. 1982) (“Plaintiff is entitled to recover the loss he has
sustained by reason of having to pay attorney fees to indirectly pursue his claim against the
railrcad.... The award of this item of loss or damage does not amount to an award of attorney
fees incurred in order to pursue the malpractice action as such, but is to compensate for the
additional cost, i. e., attorneys fees, incurred by plaintiff in order to have the railroad’s liability to
him }udlually determlned "




The real estate defendants next argue that the trial court erred in

aeeessing legal interest against them. They assert that because the sellers did
not request legal interest on an award of attorney fees, they are not entitled to
same. -

Pursuant to LSA-C.C.P. art. 1921, "[t]he court shall award interest in the
judgment as prayed' for or as provided by law.” Moreover, as set forth in LSA-
R.S. 13:4203, legal interest shall attach from date of judicial demand, on all
judgments sounding in damages ex delicto that may be rendered by any of the
courts. The language of this statute is mandatory. Turner v. Ostrowe, 01-
1935 (La.App. 1 Cir;; 9/27/02), 828 So.2d 1212, 1223, writ denied, 02-2940 (La.
2/7/03), 836 So.2d'. 107. An awerd of legal interest in tort cases is not
discretionary with the. court, as the interest attaches automatically until the
judgment is paid, whefher prayed . for in the .petition or mentioned in the
judgment. Id. Because' the attorhey fees arwarded to the sellers were the
damages sustained by them in this matter, we find no error in the award of
interest, and this assir_jnment.of error is without merit.

Lastly, the real estate defendants maintain that the sellers are not entitted
to court costs, and the trial court erred in awarding court costs against therh.
'f‘he general ruie is that costs are to be paid by the party cast in judgment. LSA-
C.C.P. ert; _192010;' Stockstill v CF Industries, Inc., 94-2072 (La.App. 1 Cir.
12/15/95), 6657 So.2d 802, 822, writ denied, 96-0149 (La. 3/15/96), 669 So.2d
428. However,.the trial court is vested with great discretion to assess costs
against any party in a manner deemed equitable by the trial court. Id. at 821.
The trial court’s assessment can be reversed only upon a showing of an abuse of
that court’s discretion. Anglin v. Anglin, 09-0844 (La.App. 1 Cir. 12/16/09), 30

So.3d 746, 754.

¢ Article 1920 provides:

" Unless the judgment prcn)ides otherwise, cests shall be paid by the party
- cast, and may be taxed by a rule to show cause.

Except as otherwise provided by law, the court may render judgment for
costs, or any part. thereof, against any party, as it may consider equitable.



The real estate defeislants conterd hiat the sellers were not the
pretrai!ing parties since they were not awarded damages, but were only awarded
attorney fees. Because we have already found that the damages suffered by the
seIIera were the attorney fees incurred by them, we find no abuse of discretion in
its assessment of casts.

The real estate defendants also maintain that the trial court erred in
finding that they Were liable to Mr.= Richard, and they contest the award of
attorney fees, legal i‘ntereSt,and costs to Mr. Richard.

A purChaser'e rernedy against a real eetate broker is limited to damages
for fraud under LSA-'C,C.= art. 17953,' af séq.,r or fdr negligent 'misrepresentatioln
under LSACC ar_t'. 23151 Osbdr_n—'e v. Ladner, 36-0863 (La.App. 1 Cir.
2/14/97');'69‘1 S0.2d 1245, 1257. Beca.use the record does not support a finding
of intentidnal misrepresentatton of materi'ai" fa"c'rts by the realtors, Mr. Richard
cannot recover: undér 3 __theory of fraud.:? 'Therefore, the only theory for
recovery is limited to an action tor negligent'tnlsrepresentation.

.'l:'he‘ractioh_‘ for nedli'g_ent misrepresentatian arises ex delicto, rather than
from contract In order for 'a p'laintiff to recovet-far negligent misrepresentation
there must be a Iegai duty ofi the part of the defendant to supply correct
lnformatron a breach of that duty, and damaqe to the plarntrﬁ caused by the
breach Id A real estate broker or agent owes a specxf C duty to communicate
accurate information to the seii_er and,th_e purchaser and may be held liable for

negligent 'miSrepresentation. 1d. See aISO Reeves v. Weber, 509 So.2d 158,

160 (La. App 1 CII‘ 1987) A real estate broker also has the duty to take the

necessary ateps to brlng a 5|gned contract for purchase of real property to act of

In his. Third Supplemental and Amending Petition, Mr. Richard asserted that the realtors
“engaged in a course and pattern of conduct that conshtutes negllgence and/or fraud in
connectron wuth their dealings involving [Mr.] Richard,” - s

11

2 Fraud is def'ned in LSA--r‘c art 1953, as fouows-

Fraud is a misrepresentation or a suppression of the truth made with the
intention either to obtain an unjust-advantage for one party or to cause a loss or
inconvenience to the other. Fraud may also result from silence or inaction.

10



sale within the time period dr&.s?:gnated by the contract. See Markovich v.

ﬁ?u’"dehtial Gardner Realtors, 10-1886 (La.App. 1 Cir. 7/1/11) (unpublished
opiq:i_dﬁ_);NaqUin v;'Robert, 559 S0.2d 18 (La.App. 4 Cir.), writ denied, 561
S0.2d 118 (La.j19§0)".' |

Whéth‘ér.éi defendant has breached a duty is a question of fact and such a
factual determination of the trial coLlrt may not be re{rersed in the absence of
manifestr érrcr or unless. it is clearly wrong. Pihsdnneault v. Merchants &
Farmers Bank & Trust Co., 01-2217 (La. 4/3/02), 816 So.2d 270, 278.

In this Case-, the realtors did not communicate to either the sellers or to
Mr. Richard complete and'accurate i_nfo_r_mation regarding the extensions granted
to the ﬂrsf confract"br'the expiratio.h“-of the first contract. Upon our review of
the record,- We canhlot find that _th'_e trial court was manifestiy .erroneous in its
finding thaf thé realtors breached their duty to supply correct information to Mr.
Richard. Accordingly, this assignment o'f error is without merit. |

The real.':estate defendants also contend that the trial court erred in its
award of attorney fees, |ega| interest,_-énd costs to Mr. Richard. For the same
reasons previously discussed with regafd to the sellers, we find no error in these
awards to Mr. Richard.

Mr. Richard’s Appeal

In his appeal, Mr. Richard céntends that: (1) the trial court committed
legal error,: réquiring a de novo review on appeal; (2) the trial court erred in
failing to award him damages other than attorney fees; (3) the trial court erred
in failing to allow his expert to testify regarding certain matters, and erred in
instead relying on the testimony of the sellers’ expert witness; (4) the trial court
erred in féiling to cast judgment against the sellers, who were the parties that
contracted with 'Mr. Richard; and (5) he is entitled to additional attorney fe.es on
appeal and t'o'_'_his expert witness fees. |

Mr. Riéiﬁard initially argues that this case requires de novo review based

on the tri_al court’s legal error in excluding key portions of his expert’s testimony

1



without conducting a Daubert anaiysis.” Speciicaily, Mr. Richard contends that

th'e'trial court erred in refusing to allow his expert to testify regarding certain real
estate transactions and regarding the value of the subject property. He also
asserts that de novo review is warranted because of the trial court’s “internaHy
inco_nsistenf and unreasonﬂable decision.” We disagree.

| Under the Louisiana' Code of Ev_idence, a witness qualified as an expert by
“knowledge, skill, experience, training, or education” should be allowed to testify
if his “scientific, technical, or other specialized k__nowledge will assist the trier of
fact to understand the evidence or to determine a fact in issue.” LSA-C.E. art.
702; Robertson v. Doug Ashy Bldg Materlals, Inc., 10-1552 (La.App. 1 Cir.

10/4/11), 77 So0.3d 339,’_354, writs d lied, 11-2468 and 11-2430 (La. 1/13/12),

77 So0.3d 972 and 973; ‘In Daubert, the United States Supreme Court set forth
the criteria for .determining the reliability of expert scientific testimony.'
Robertson, 77 S0.3d at 354. However, it is imeorta.nt to note that there is a
crucial difference 'betweenlquestioni-ng_ the me’thddology employed by an expert
witness and questioning the applic.ati'cn of that methodology ar the ultimate
conclusidns'deriv'ed frdm. that application. Only a question of the validity of the
methodology employed brings.D'aubert'into play. Robertson, 77 So.3d at 355.

Clearly, Daubert is not abplicable in't.he:case sub judice. The trial court
accepted Doth Mr. R:chards wutness Logan Babin, Jr and the sellers’ witness,
Brian Larose, as experts_ in the valqat_non of property, without any objections.
Both experts uti!ized ‘com;ﬁarabie sales fo reach a 'conclus.ion as to the value of

the subject'prcperty._ Mr,._F:{ichard does not duestion the methodology used, but

" Daubert v. Merrell Dow Pharmaceuttcals, Inc 509 U.S. 579, 113 S.Ct 2786 125
L.Ed.2d 469 (1993) C

* 1n Kumho Tl_re Company, Ltd. ¥. Carmichael, 526 U.5. 137, 141, 119 S.Ct. 1167, 1171,
143 L.Ed.2d 238 (1999), the United States Supreme Court held that the Daubert standard
governing the admissibility of expert evidence applied not only to testimony based on “scientific”
knowledge, bt alsa to testimony based on “technical” and “other specialized knowledge.” The
Louisiana. Supreme: Court adop’red the Daubert anaIVS|s in State v. Foret, 628 50.2d 1116 (La.
1993). -



rather questions the conciusiznis reached, baseg on the trial court’s evidentiary

rulings.*

| Mr :Ric'h'ard ergees that his expert showed that the preperty at issue was
worth ari_‘yWhe're from $60,000.00 to $105,000.00 per acre. He contends that the
rralue_ "of. tomrherciei".properties in the northern part of Terrebonne Parish
escalated tremendously,_-éfter Hurricane Katrina and that he suffered severe
damages as a result of the sellers failihg to sell the property to him. 1In
connectioh there\r\rith, Mr. Richard tried tQ introduce testimony fr_orn Mr. Babin
regarding 'the value',of property adjacent to the subject property, which sold for
$105,000.00 per acr‘e" on. May 22, 2008. Defense counsel objected, contending
that sales long a_fter_ény " _alieged breach of the backup contract were not
relevant. The trial c-ou'rt. sustained the objection, finding that only sales around
the tin‘re the eele wes erpposed to happen, or between January and March of
2006, were relevant.

The measdre of dan{__ages for the breach of a contract of sale is the
difference between the contract price and the market price on the date of the
breach. quack v Sternberg, 247 La. 556, 576, 172 So.2d 683, 686 (La.
1965). Whether evidehce is relevant is withih the discretioh of the trial court and
an appellate cor.lrt will not disturb that rUIing in the absence of a clear abuse of
discretion. State Farm Mut. Auto. Ins. Co. v. Ford Motor Co., 04-1311
(La.App. 1 Cir. 6/15/05), 925 S0.2d 1, 7. After reviewing the entire record, we
can find no aerse of the.trial court’s discretion in excluding the testimony
regarding the value‘ of the property e_'pproximately Mo years after the sale-of the
subject propertyr to Mr.: Richard was supposed to have occurred.

Mr. Richard élso maintains that the trial court erred in excluding Mr.
Babin’s testimoray concerning the value of the subject property on May 1, 2006.

The record shows that Mr. Babin was asked to determine the value of the

15 We also note that Mr. Richard waived his objection to a Daubert hearing when he failed to
raise the issue at trial. See LSA-C.E. art. 103; Leard v. Schenker, 06-1116 (La. 6/16/06), 931
So.2d 355, 357 {per curiam).

13



property on January 5, 2007, Jose to the first scheduled date of the first trial 1
On cross examination, he admitted hel},ga_ve no testimony as to its valuation at
any time in 2006 and _had no bpinion és to the valrue of the property at that time.
On redirect examination, Mr. Bébin was asked to give an opinion as to the value
of the property on May 1, 2006. Defense couhsei objected, contending that this
testimony was not offered during direct examination or brought forth on cross-
examination. The trial court sustain_éd the objection.

Lou.isiana Code of Evidence a.rticlle 611D provides that a witness who has
been cross-examined is subject to redirect examination as to matters covered on
cross-examination énd, in the discretion of the court, as to other matters in the

case.l’ Arguably,j the questioning of Mr. Babin on redirect examination,

1% The first trial was origin'alily scheduled for January 3 and 4, 2007,

17" Louisiana Code of Evidence articie 611 provides:

A. Control by court. Except as provided by this Articie and Code of
Criminal Procedure Article 773, the parties to a proceeding have the primary
responsibility of presenting the evidence and examining the witnesses. The
court, however, shall exercise reasonable control over the mede and order of
interrogating witnesses and presenting evidence so as to:

(1) Make the interrogation and presentation effective for the
ascertainment of the truth;

{2) Avoid needless consurnptlon of time; and
(3) Protect Witr}esées from ,har_assment or undue embarrassment.

B. Scope of cross-examination, A witness may be cross-examined on
any matter relevant to any issue in the case, including credibility. However, in a
civil case, when a party or person identified with a party has been called as a
witness by an adverse party to testify only as to particular aspects of the case,
the court shall limit the scope of cross-examination to matters testified to on
direct examination unless the interests of justice otherwise require.

C. Leadmg questions. Generally, leading questions should not be used
on the direct examination of a witness except as may be necessary to develop
his testimony and in examining an expert witness on his opinions and inferences.
However, when a party calls a hostile witness, a witness who is unable or
unwilling to respond to proper questioning, an adverse party, or a witness
identified with an ad\ferse party, interrogation may be by leading questions.
G eneraily, leading ~ questions should be parmitted on  cross-examination.

- However, the court ordinarily shall prohibit counsel for a party from using leading
guestions when that party or a persen identified with him is examined by his
counsel, even when the party or a person identified with him has been called as
a thness by another party and tendered for cross-examination.

D. Scope of redlrect exammatwn, recross examination. A witness
who has been cross-examined is subject to redirect examination as to matters
covered on cross-examination and, in the discretion of the’ court, as to other
matters in the case. When the court has allowed a party to bring out new matter
on redlrect the. other parties shali te provided an opportunity to recross on such
matters
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regardrng the value of e t POLG ,ty on M.., t, 2005, was covered on cross-

examrnatron when Mr Babm was questloned on- hrq lack of oplnron as to the
value of the property as of that date. However, Mr. Babin admitted he had no
opinion as to the val_ue_ of the; property in 2006. Further, ali discovery conducted
by Mr.-Rich-ar_d' _prio'r_”to the I'atest trial, including the deposition of Mr. Babin, was
based on the' Qa!ue of the property in 2007. Again; after a thorough review of
the record, we can ﬁnd no abuse of the trial court’s discretion in excluding this
testimony. | |

Having foiun'd,t'hat the trial court did not at.)u'se its discretion on these
evidentiary rulrngs we now review the trral court Judgment under the
appropnate mann‘est error standard of review. .

Where the fact ﬁnders deter_mlnatron iS‘ based on its decision to credit the
testimony of one of two or more nritneéseé that finding c.an virtually never be
manifestly erroneous Thrs rule apphes equally to the evaluatron of expert
test|mony, rncludlng the evaluatron and resolution of COI’]ﬂICtS in expert
testimony. Ledbetter,_ 110_50.3d at 146. Where expert witnesses present
differing' testimony, it is the‘ responStbiIity of the.'_ trier of fact to determine which
evidence is the most credible. Id. . ‘.

In the instant case,-_ we have 't_wo competing expert opinions. In reviewi-ng
the two expert 'opinions, the trial court employed its own judgrnent to determine
which expert ooinion should be believed over the other. The trial court, after
hearing and seetng both experts tes_tity, .foundl onej'expert more reliable than the
other. The trial court; recognizing. that experts are 'used to help the trier of fact
in making their determin'ati.on's, and weighing the testimony of the two experts,
stated that it had “no question' at all that Mr. Laroee’s testimony and figures were
much m_orevaccu_rate."’ Mr. Larose testified that the subject property is a long

relatively narrow tract, typical of family tracts, which should be compared to

. E. Rebuttal evidence. The plaintiff in a civil case and the state in a
criminal prosecution shall have the right to rebut evidence adduced by their
opponents . _
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other such tracts he called “carrots,” rather tan “apples,” tracts of land whose

length and width do not vary as greatly. He testiﬂed that the uses for “carrot”
properties and “épple” properties varied, and hé discussed the differences. Mr.
Larose’s expert orpinion was that the property’s value on March 29, 2006, the
date of the cash sale between the sellers and the Foleys’ designee, was
95244,000-.00..'18 Mr. Babin did not téstify as to the value of the property on March
29, 2006, or anytinﬁe in 2006. The rtrial court valued the property in March 2006
to be $244,000.0d, which was less than the.sales price offered by Mr. Richard,
and, as such, concluded that Mr. Richard suffered no damages regarding the sale
of the property. o o

Upon our de thorough reviéw of the record, we find no manifest error ih
the trial .court’s ﬁndi.ng that Mr. Richard did not suffer any damages from the loss
of the sale. The trial court’s conclusion that the value of the subject property
was $244,000.00 was reasonably supported by the record and is not clearly
wrong. Accordingly, we cannot agree with Mrﬂ Richard’s argument that he
suffered damages in afn amount bef\A;een $578,444.42 and $1,194,944.50 for the
loss of the sale. Nor do.we find the trial court’é. factual finding that Mr. Richard
did not suffer general damages was manifestly erroneous. Addftionally, the trial
court specifically found no bad faith on. the part of the realtors. While Mr.
Richard continues to argue bad faith, the record fails to support such a finding.™®

Mr.‘. ‘Richard next__ argues that the | trial court erred in failing to cast
judgment'agaih:st thé sellers. He asserts that the breach of the purchase
agreement by the sellers was caused by the negligence of their reaifors.
According to Mr. Richard, the trial court should have assessed the damages
directly aga.i.nst the sellers and then ha#e the real estate defendants indemnify

the sellers for the damages assessed against them.

¥ Mr. Larose also testified that the same: $244,000.00 vaiue was applicable in January 2006.

19 Bad faith has been described to mean more than mere bad judgment or negligence; it implies

a dishonest purpose or evil intent. See: Combetta v. Ordoyne, 04-2347 (La.App. 1 Cir, 5/5/06),
934 So.2d 836, 842, writ denied, 06-1353 {L.a. 9/22/06), 937 So.2d 389.
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The trial court concluded that defendant realtors “breached their duty that

was-_f"owed to ali partie:_s involved,” including Mr. Richard, the sellers, and the
intervenors. Findihg that the realtors were negligent and the only parties
respon_sible for. the damages sustained herein, the trial court assessed the
damageé incurréd dire.ctly against the _rreal estaté defendants. Having found that
Mr. Richard's action 'againstnrthe real estate defendants for negligence arose ex
delicto, fathgr than from coﬁtract, and héving found that the realtors’ negligence
supports;thé impositior_l of liability a.gai_nst the réal estate defendants, we find no
error in the tﬁal court’s judgment.assessing damages against the only parties
determined to bé_ at fault,-':the real estate defendants.

Mr. Richard also aﬁSe'rts that the trial court erred in failing to award him
Mr. Babin’s expert witness fée, which was $9,925.00. The trial court is vested
with great discretion fo assess costé against_ any party as it may deem equitable,
even against the party who prevails on the merits; however, the general rule is
that costs are to be paid by the party_‘fcast in judg:ment. Stockstill, 665 So.2d at
821-22. Louisiana Code of Civi_lk Procedure 2164 governs the scope of appeal and
the assessment of cosi; and p;ovides as followé:

The appelfate court shall render any judgment whirc_h is just,

legal, and proper upon the record on appeal. The court may award

damages, including attorney fees, for frivolous appeal or application

for writs, and may tax the costs of the lower or appellate court, or

any part thereof, against any party to the suit, as in its judgment

may be considered equitable.

In its Mérch 1, 2012 judgment, the trial co.urt did not award to Mr. Richard
Mr. Babin’.s expeft-"witnesg fees. Although Mr. Richard prevailed in this mattér, it
was determined that he suffered no damages regarding the loss of the sale of
the immovable property other than his attorney fees. Further, the trial i:ouft
cohcluded that Mr. Richard’s expert witness was less credible than the sellers’
expert witness. ‘Therefore, upon our review of the record, we find no abuse of

the trial court’s great discretion when it determined that each party would pay

their own expert witness fees.
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Arswers to the Aguear

“'Mr. Richard filed an answer to the appeal of the real estate defendants
and the sellers answered the appeal of Mr. Réchérd and of the real estate
defendants. See LSA-C.C.P. arts. 2133.2° In his answer to the appeal, Mr.
Richard asked not only for additional damages, which has 'previously been
discussed, but ‘élsd for additiona! attorney fees for his appeal and for answering
the appeé! of the real estate defendants. Having found no merit to Mr. Richard’s
appeal, we declihe to award the relief sought in his answer to the appeal. See
LSA-C.C.P. art. 2164. The sellers also ahswéredl_ the appeal of the real estate
defendants and anSwéred the appéél of Mr. Riéhérd, seeking attorney fees for
defending the appéals. Because the sellers were successful on appeal, we find
that an aWard of attorney fées of $3,000.00 is appropriate and equitable for the
work necessitated by the appeals.

CONCLUSION
For all of the above and fbregoing reasons, the March 1’; 2012 trial court
judgment is aménded, to éward $3,000.00 in attorney feés for wo'fk performed
in defense of this appea’I "in favor of the sellers, Joyce Breaux McElroy and
Carolyn Breaux, and against the real estate defendants, Hoﬁma's Town &
Country Real Estate, Inc., Bill G. Boyd, Faith Boudreaux, and Continental

Casualty Company, in soli'do. In all other respects, the judgment is afﬁrmed-.

| SA-C.C.P. art. 2133 provides:

A. An appellee shall not be obliged to answer the appeal unless he
desires to have the judgment modified, revised, of reversed in part or unless he
demands damages against the appetlant. In such cases, he must file an answer
to the appeal, stating the relief demanded, not later than fifteen days after the
return day or the lodging of the record whichever is later. The answer filed by

_ the appellee shall be equivalent to an appeal on his part from any portion of the
judgment rendered against him in favor of the appellant and of which he
complains in his answer. Additionally, however, an appeliee may by answer to
the appeal, demand modification, revision, or reversal of the judgment insofar as
it did not allow or consider relief prayed for by an incidental action filed in the
trial court. If an appellee files such an answer, all other parties to the incidental
demand may file similar answers within fifteen days of the appellee's action.

B. A party who does not seek maodification, revision, or reversal of a

. judgment in an appellate court, .including the supreme court, may assert, in

support of the judgment, any argument supported by the record, although he
has not appealed, answered the appeal, or applied for supervisory writs.
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Costs of this appeal are assessed equally between Henry J. Richard and the real
estate defendants.

AMENDED AND AFFIRMED, AS AMENDED.
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