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GUIDRY, J.

This is an appeal of a judgmeﬁt on judicial review that affirmed a decision of
an administrative board finding a licensed private investigator guilty of
professional incompetence. For the reasons that follow, we affirm.

FACTS AND PROCEDURAL HISTORY

In September 2009, Scott Frank, a licensed private investigator from the
Lafayette area, was hired to cénduct surveillance in conjunction with a domestic
matter. Based on his surveillance, Mr. Frank was called to testify in a divorce
proceeding on August 4, 2010, in the Fifteenth Judicial District before the
Honorable Edward R. Rubin. During his testimony, Mr. Frank stated that he had
observed the husband leaving a wedding party accompanied by a female. Counsel
for the husband objected to Mr. Frank's testimony regarding the female, because
Mr. Frank had not mentioned observing the husband with a female in his
surveillance log. In order to substantiate his statement, Mr. Frank presented a
DVD on which he had recorded his surveillance of the husband; however, the_
portion of the DVD that was played for Judge Rubin did not show the husband
leaving with a female as Mr. Frank had testified. Because the portion of the DVD
viewed by Judge Rubin did not substéntiate Mr. Frank's testimony, Judge Rubin
instructed counsel to proffer the remainder of Mr. Frank's testimony, stating;

I'm not going to believe anything else he says because what I

just saw, he emphatically told me what was going to be revealed on

that DVD, and that's not the case. This witness, I have absolutely no

faith in. Absolutely none. So you can proffer his testimony when

we're done.

Thereafter, Judge Rubin signed an order on August 11, 2010, stating that he
believed Mr. Frank had offered "perjured testimony ... for the sole purpose of
influencing the court and thereby affecting the outcome of this case. For that
reason, it is the order of this court that Scott Frank will not be allowed to offer any

testimony in Division D of the 15th JDC pending further order of this court.”
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In November 2010, Rick Williams, a private investigator who also worked

in the Lafayette area, reported the i.hb:ide_n_t ip‘I)e}bgft Hahn, an investigator for the
Lo_u-isiana' State Boa;‘d_: of Pr_ivate In.vestigator Examin'e:rs (',_'Board")_,. Based‘__on_ Mr.
Hahn's investigation, Pat Englade, the execﬁtﬁvg -dire.cu',:or: of t}-.l."e Board, sent-‘a_ memo
to Mr. Frank o'n_,Decembef 2, 2010, advising'him that.a‘ cdmplaint file had been
opened. Thereafer, dn,Septe'mber .6, 201_1, z formal adfninistr:a.tive .c_omplaint was
filed against Mr. Frank by Bruce Chiiders, the mvestigatory officer for the ._Boarc-i.
- In the administrative complaint, l;virl. Chil&erg- alleged that Mr. Prank commiited the
following violation; orf statutory .and administrative rules: - (1) proféséional
incompetency or _grosé nggligence in violation of _La. R.S. 37:3519(A)5); (2)'
_rendering, subniitting, subscribing, or verifying .fa.ise, ’dec':.eptive, mi_sleading,. or
unfounded opinion-s or reports. in Violatidn of La. RS. 3’]-;:3520__( AX6): (3)
committing a criminal “act ‘or any oth..er act thét feﬂécts -aéyerselly' on the
investigator's honestj, trustworthiness, or ﬁtnéss. as an in‘ves;:[iga"tor.in violation of
LAC 46:LVII._’Z2S(2); (4) engaging in condhét mvolving dishonesty,' fraud, deceit,
or misrepresentation in violation of LAC 46:LVIL725(3); and (5) violating any
provision of the Private Investigators La}V, La. R.S. 37:3501-3525, or _ai_ly.'Bﬂarci
rule or regulation contained under Title 46, part LVI of tﬁe .Louisi_aﬁa
Admini strétive -Code 3 |

On November 15, 201 1, a hearing on ‘_the administrative complaint against
Mr. Frank was held befofe the B.o'az‘d. At the c‘oﬁclusion of the hearing, thé Board
adopted the stateméﬁ-t of the Board's counsel, Angelique Freei, as the Boa&rdfs.
findings." In the formal opinii;n. and or&er're:ndered by fhe Board, and si'gﬁed by the
hearing officer, Calvin "Trey" F ayard, IIl, on F ebruaxji :1'5, 2015‘9 the Board
determined that Mr., F_rank did not commif perjury; however, theBoard found:

Scott F:rank was clearly ill prepared for court, which resulted in the
adverse Order from the court. This coupled with his inability to
testify to the Board as to.the purpose and objective of the _iiilvestigation
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he was conducting; omission from a private investigator
'report/surveﬂlance iog the fact that a mean left with an unknown
female in a divorce proceeding where the private investigator was
retained to obtain surveillance to show possible infidelity; and the
poor quality of the investigatory report/surveillance log that Scott
Frank “prepared for the !lint case, all demonstrate profe‘:smnal.
incompetency under La. R S. 37 3519(A)(’*)

The Board, therefor_ef ordered_ that 'Mrz, Prank retake a forty-hour -__tra'ming coﬁrse
and pay a $500.0ﬁ fine. - | | - |

| Mr Frank tlmely sought Judwai review of tﬁe Board's decmon which

decision was afnrmed by the dlstrlc‘t court, ThlS appeal followed |

*. STANDARD OF REVIEW |

OI{CG a final jﬁdgment 1s réndered .by ;a'he district court, an aggrieved paity

may seek review ot; same by appeal té the appropriate appellate pourt. On review

of the districf couﬁ‘s judgrﬁent, no def_ereﬁce ié éwed by the court on appeal to

factual ﬁndihgs or legal conclusions of the district cdurt; just as no deference is

owed hy the Louisiana Supreme Court to factual findings or legal conclusions of

the court of appeal. Maraist v, Alton Ochsner Medicai Foundation, 02-2677, pp. 3-
4 {La. App. 1st Cir. 5/26/04), 879 So. 2d 815, 817. Thus, an appellate court sifting
in review of an administrative agency reviews the ﬁndings and decision of the

administrative agency and not the dec-ision of the district -court. Smith v. State,

Department of Health and Hos mta;s 39,368, p. 4 (La. App 2d (‘11‘ 372 OS),- 895

So 2d 735, 739, ert demed 05-1103 l\I a. bf'l’”Ob), 904 So. 2d 701
Our: revlevv of the dlStI‘lCt court’s judgmem is governed by La R.S.
49: 964(G) which statute prowdes
The \,ourt may afnrm the decision of the agency or remand the
case for further proceedings. The court may reverse or modify. the
decision if substantial rights of the appellant have been prejudiced
because the administrative ﬁnmngs inferences, conclusions, or
decisions are:. - | :
(1) In violation of constitutional or statutory provisions;

(2) In excess of the statutory authority of the agency;
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(3) Made upon unlawful pro-Cédure;
(4) Affected by other error of law;

(5) Arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion; or

(6) Not supported and sustainable by a preponderance of evidence as
determined by the reviewing court. In the application of this rule,
the court shall make its own determination and conclusions of fact
by a preponderance of evidence based upon its own evaluation of
the record reviewed in its entirety upon judicial review, In the
application of the rule, where the agency has the opportunity to
judge the credibility of witnesses by first-hand observation of
demeanor on the witness stand and the reviewing court does not,
due regard shall be glven to the agency s determination of
credibility issues. :

DISCUSSION

In his first assignment of error, Mr. Frank argues that the director of the
Board, Mr. Englade, should have been s_equestéred from the hearing and that Mr.
Englade, Lance Wallace, or Angeliqﬂe Freel shc&ul'_d not have been allowed to be
present during the Board's deliberation.

We ﬁn-ci o etror in the Board's failure to sequester Mr. Englade from the
hearing. As explained by Ms. Freel at the hearing, Mr. Englade, as executive
director, is designated by La. R.S. 37:3503(4) as the chief administrative officer of
the Board, and thus, is a representative of the Board. Therefore, in accordance
with La. C.E. art. 615(B)(2), Mr. Englade's presence in the hearing was excepted
from the rule of sequeétration.

Also in this assignment of error, Mr. Frank asserts that it was improper for
Mr. Wallace, Mr. Englade, and Ms. Freel to be present duriﬁg the Board's
deliberations. Further, Mr. Frank contends that Ms Freel should not have been

allowed to participate in the adjudication by arguing against pre—trial motions. We

will first address Ms. Freel's participation in the administrative proceedings.




As previously stated, Ms. Freel was present at the hearing as counsel and

advisor to the Board. Aléb present at the hearing Was a hearing officer, Mr.
Fayard, and prosecuting counsel (re.fer_red to as "_compléint counsel"), Joe Lotwick.
A review of the pretrial proceedings reveal that Ms. Freel did offer advice to the
Board and the hearing officer, Mr. Fayard; however, argument in opposition to the
motions was presented by Mr .Lotwick, and thé final decision on each pre-trial
motion was made by Mr. Fayard'.. In providing advice to the Board and Mr.
Fayard, Ms. Freel questioned counsel for Mr. Frank to seek clarification regarding
the pre-trial motioné’,' but at no time did she rule on any of the motions or direct
how any motion should be decided. As Ms. _Fr_éel was not engaged in the
"performance of inyestigative, prosecuting, or advocating functidns," we do not
find that Ms. Freel'é presence and offers of advi.ce duriﬁg the proceedings violated
La. R.S. 49:960(A). Mofeover, we further find no violation of the aforementioned
statute, as counsel for Mr. Frank participated in all éf the pre-trial cOIﬁmunications

with the hearing officer and the Board.. See Ogg v. Louisiana Board of

Chiropractic Examiners, 602 So. 2d 749, 753-54 (La. App. 1st Cir. 1992).

As for the presence of Mr. Englade, Mr. Wallace, and Ms. Freel during the
Board's deliberations, we first observe that in judicial review of an adjudication
proceeding, the court may reverse the decision éf the agency "if substantial rights
of the appe;}_lant have been prejudiced.” La. R.S. 49:964(G). Further, as observed

by this court in Hall v. State, Department of Publi¢c Safety and Corrections, 98-

0726, p. 10 (La. App. 1st Cir. 4/1/99), 729 So. 2d 772, 778 (citations to case law
omitted): |

An impartial decision maker is éssential to an administrative
adjudication that comports with due process, even if de novo review is
available. To this end, the Louisiana Administrative Procedure Act
attempts to prevent partiality or bias in adjudicative settings by
prohibiting ex parte consultations and requiring recusal of subordinate
deciding officers or agency members from proceedings in which they




cannot accord a fair and impartial hearing or consideration. LSA-R.S.
49:960. o : S _

The Louisiana Supreme Court has identified five possible kinds
of “bias” calling the decisionmaker's impartiality into question:

(1) A prejudgment or point of view about a question of
law or policy ... (2) a prejudgment about legislative facts
that help answer a question of law or policy ... (3)
Advance knowledge of adjudicative facts that are in 1ssue
... {4) A personal bias or personal prejudice, that is, an
attitude toward a person, as distinguished from an
attitude about an issue ... (5) One who stands to gain or
lose by a decision either way ... [or] a conflict of interest.

A party challenging the constitutionality ‘of an administrative

adjudication on the grounds of bias or prejudice of the decisionmaker

must overcome the strong presumption of honesty and integrity in

those serving as adjudicators. That party must present convincing

evidence that the combination of functions in the same individual

poses such a risk of actual and substantial bias or prejudgment that the
practice must be forbidden if the guarantee of due process is to be
preserved. The party must demonstrate some particular bias, which

goes beyond the mere combination of functions in a single agency.

See also La. R.S. 49:960(A).

In this case, Mr. Frank merely asserts that he was prejudicéd by the presence
of Mr. Englade, Mr. Wallace, and Ms Freel, but he has not shown how their
presence caused the voting Board members to prejudge or be biased in
adjudicating his case. As previously discussed, Ms. Freel was present as counsel
to the Board. A separate hearing officer presided over the proceedings. Thus, her
presence and offers of advice, without a showing of some type of impropriety by
Ms. Freel or the Board, is insufficient to constitute a denial of due process. See
Ogg, 602 So. 2d at 753.

In regard to the presence of Mr. Englade and Mr. Wallace, a board member
who recused himself from the proceedings due to his prior business dealings with
Mr. Frank, several Board members declared that the gentlemen "didn't say

anything" during the' deliberations. Considering "the strong presumption of

honesty and integrity in those serving as adjudicators,” see Butler v. Department of

Public Safety and Corrections, 609 So. 2d 790, 793-94 (La. 1992), and the
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assurances of the Board members that the gentienien did not participate in the

deliberations,_ﬁe do not ﬁn’d that the mere pICs&I’lLe éf these men -rén'der.ed the
adjudigation uncons‘_dtut_ional.. |

In his. second assignment of _e_x_rén W\/Er Fra-.nk protesis the failure of the
hearing officer to.'grant his motiQn in limine fo exclude from-evidence the order
issued by Judge Rubin. barring Mr. Frank ffém giving testimony in his courtroom,
alleging that such evidence was highly prejudlclal to hlS case. We find no merit in
this contenuon The Board's bpﬁ'ClﬁC ﬁndmg that Mr. Frank had not commltted
perjury behé_s this assertlpn., |

Mr, Frénl;_ further érgue's that the heariﬁg officer e;red in del._fsfing his motion
to compelldiscovery and his motion for ‘continuance, Mr.rFrank propounde&
dlacovery on Mr. Lot w1ck as wmpiamt counsel on éeptember 30, 2011, and ﬁled
a motion to compel discovery or .October 27, 2011,. Mr. Frank alleges that
informal and mcomplete dlscovery rebponses were provided by Mr. Lotwick on
November 3, 2011 Thus, he. filed a motion for conti_nuance;' Both the motion to
compel' and the mo_tio;i_ for continuance were den}{ed by Mr; Fayard on '_November
15,2011, just prior to the hearing before .th_e Board.'

Administrati?g 'ﬁroccedings are not 'o_rc.linarily gnverned by the s'tr.s.__ct rules of
judicial proceedings.. .The key.. to pleéding cmd procedure in the adminisirative
process 1s the opportunity to prepare. Generélly, madequacieq in pleadi.ng.:and

notice may be cured if the record estiblishes that a fuli hearing was had after

proper preparation. Hopping v. Louisiana Horticulture Commission, 509 Se..2d

751, 756 (La. App. Ist Cir. 1987). Still, due process does not require that a party

' Louisiana Administrative Code title 46, part LVII, sections 911 and 912 govern the Board's

receipt and consideration of pre-hearing motions. Section 913(B), tegarding a motion for
continuance, provides that the rotion may be granted if there are "substantial legitimate grounds
that the hearing should be continved balancing the right of respondent to a reasonable
opportunity to prepare and present a defense tc the complaint and the board's resp0n51b1hty o
protect the pubhc health welfare, and safety.” .




be allowed to propound and enforce discovery in the form and manner set forth in
the Louisiana Code of Civil Procedure in administrative proceedings.

Delahoussaye_v. Board of Supervisors of Community and Technical Colleges, 04-

0515, p. 1.6. (La. App. 1st Cir. 3/’2,4,/'05.)3 906 So 2d 646, 655.

The disca?ery soughi b},.' Mr. Frank .mainiy. pertained to the procedures used
in initiating and processing_ ﬁhe complaint agamst him. Mr. Frank made no
assertion or showing'of how ‘the discovery soughf_ would negate in any'wa_y the
evidence relied on :.‘oy.the Board in‘rendel‘ring its decision. None of the ;e\./idence
sought by Mr. Frank addreésed the merits of his_actibns in pefforming surveillance
in the Flint .case, ‘As jpfe?ious]_.y .st.ated, the Board rejected Judge Rubin's
declaration that Mr Frank hadﬂcomm“itted:p'_erjury. Instead, the Board found Mr
Frank guilty of pr.ofessional. incompetence based on Mr. Frank's own testimony
before f;he Board. The _eyidence relied on by the Board.i_n finding Mr. Frank guilty
of | professional in_competence ' was. his 0\&11 testimpny at :th.e' hearing, his
surveillance log, and his teétimony on August 4, 2010, before Jucige Rubin. Mr.
Fraﬁk was cleafly aWar_e of aﬁd knowledgeable of the evidence relied on by the
Board in rendering its decision. Thus, wé find Mr. Frank was mﬁ pr‘ejq.diced by

the hearing officer's denial of his motions w compel and for a continuarice. See

Hﬁ-ghes v. Louisiana State Boéu_*d of Dentistry, 490 So. 2d 1097, 1101-02 (La. App.
4th Cir.), writ denied, 496 So. Zd 326 (La. 19186), g-ért. denied, 480 1.S. 933, 107
S.Ct 1573, 94 L.EA.2d 764 (1957) B | |
In his final assignment of errgr, Mr.-Frank ﬁréﬁes that he was denied due
process based on the failure of the B'oé,rd to follow its own rules. We likewise
reject this assignment of error.
"The evidenée presented‘ at.the hearing revealed that aﬁ inyestiga’gion of M_r

Frank began with a phone call from Mr. Williams, a private investigator. from the



Lafayette area, to the Boé.fd in No_vember 2610.° Mr Hahn investigated Mr.
Willams' report, and -.ba.sed._z oﬁ'.Mr. Hahn's _invé.stiga’tion, Mr. Englade sent a
"memo" to Mr. Frank on .D.e.cer'nbe'r 2, 2010, notifying him that a complaint file
had been opened on hirn.- Th'eré.a.fter, in response to an inquiry regarding whether a
written compléint, against Mr. Frank had been filed, Mr. Englade notified counsel
for Mr. Frank that "[a]s Executi@ Director of the [Board], I have the authority to
file a complaint against a pr_ivate i'nvestigatdr in the state." ‘Nonetheless, in the
Board's February 15, 2012 "Opinion and Order," it stﬁtes "[a] signed Order by a
state tﬁal court judge that irﬁ'plicates a private investigator in a crime, when
received by the Board, would in and of itself meet the qualiﬁcations of a
Complaint under LAC_46:LVIi.111.‘" That administrative rule provides, "[a]ny
complaint to the béar_d must b¢ in writing, signed by fhe individual making said
complaint, and include an appropriate means by which to contact said individual
for investigative purposes."

Throughout thé proceedin’gé below; er'. Frank argued that the proceedings -
against him were initiated in viélation of LAC 46_:LVH.__1 11. Even assuming that
the proceedings were.initiated i.n violation of LAC 4'6l:LVII.1 11, we find that such
a violation, in light of thé record as a whole, is not of a cﬁnstitutional dimension.
A breach of internal rules violates the constitution only when the procedures
promised are denied in such a manner that the c.o'ns"t'itutional minimum is itself

denied or an independent constitutional deprivation is effected. Department of

Public Safety and Corrections, Ofﬁcé of Youth Seh}ices v. Savoie, 569 So. 2d 139,
143 (La. App. lst Cir. 1990). At all timés, Mr. Frank was aware of the basic
charges against him and the evidence on which the charges were based. Thus,

even assuming the Board breached its own rules, we cannot say such a breach

2 At Mr. Frank's hearing, Mr. Hahn testified that Mr. Williams called the Board's office, and on
being advised of the nature of the call, he spoke to Mr. Williams.



deprived Mr. Frank of due.p_rocess under the circumsta_n.ces. See Savoie, 569 So.

2d at 143.
CONCLUSION
Theféfore, bas.ed on our review of the administrative rec<;rd and considering
the applicable law and rules governing the administrative proceedings, we affirm
the decision of the Louisiana ‘State Board of Private in{festigator Examiners. All
costs of this appeal are chargeci ‘to the appellant, Scott Frank.

AFFIRMED.
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