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PETTIGREW, 1.

The defendant, Quroy Johnson, was chafgéd by arand jury indictment with one
count of aggravated rape, a violation of La. R.S. 14:42,. ahd pled not guilty. He waived his
right to a jury trial aﬁd, following a bench frial, was found guilty of the responsive offense
of attempted agg.ravated rape, a violation of La. R.S. 14:27 and La. R.S. 14:42. He was
sentenced to ten years at hérd labor without the benefit of probation, parole, or
suspension of sentence. He now appeals, contending the trial court erred in denying the
motion for post verdict judgment of acquittaj because_ the evidence was insufficient to
support the conviction. For the following reasons, we afﬁrm the conviction and sentence.

FACTS | 7 |

The victim, J.M..,1 testified her date_ of b,irth, is November 22, 1995. On June 18,
2008, she was living in the Lincoln Park érea of Hammond with her mother and her
mother's boyfriend. While her mo_ther was at wqu, J.M. went for a walk with her cousin,
R.H. |

While they were wal'king, J.M. and RH. encountered the defendant and his
brother, "Sean Ray.""'_ The defendant was R.H.'s former boyfriend . One of the men asked
R.H. for a hug, and she hugged both men. The men then asked 1.M. for a hug and she
also hugged them, One of the men asked if the girls would be "walking back around
there to come back from [R.H.'s] houSe," and they replied .afﬁrmativeiy.

Theréafter, RH had the ide_é'to go to the home of the men. She went into the
home with the defendant, and then went into a room with him. J.M. testified she was
"grabbed" by Sean Ray and went i'hto another rdom with him. She indicated Sean Ray
took his'clothes off and started undressing her. .\—She claimed she told him "No. I don't
want to do this." Sean Ray then_ laid the vi.ctim down on the bed, kissed her on the neck,

and pulled off her panties. Thereafter, he had vaginal intercourse with .M.

! The victim is referenced herein only by her initials. See La. R.S. 46:1844(W), |
? Police investigation indicated "Sean Ray" was Shelton Abram.




Subsequently, J.M. noticed she was bleeding when she got up to see what R.H.

was doing. After she went into fhe bathroom to wipe off the blood, she returned to the
room to put on her panties. Sear_i .Ray,._ however, toid her o "ieave them off." According
to J.M., the defendart thén exited the room he had been in with R.H. and entered her
room. J.M. tried té put on her panties, but the Adefenci_ant "told [her] not to,” and "laid
[her] back down."' She 'repeated'ly told him, "No, I d‘o_n‘t warit to do it,” but he held her
legs and got on top of hgr. He put his penis in he_r, and she felt it "a little bit," pushed
him off, and told him she wa..s “ready to go." JM tried to leave with R.H.,_lbut she was
"doing it" with Sean Ray. J.M. returned_ to the room and ﬁnis_heq_getting dressed. She
subsequently left the house with R.H. _Thereéfter, J.M.'s_ rhot_h_e'r "whipped her“ with a belt
because she thought JM had__“went over there on [her]. own."

J.M. testified she told her mother about what "Shelton” had done,' but not about
what the defendant had done. She stated she was scared, and "didn't know what to do
or how to tell her or anybody eise rw'hat happenedn'f She indicated she told the doctor,
but not her mother, wh;—it the defendant had done because "[3.M.] felt more comfortable
talking to [the doctor] while.[1.M.] was there at the moment at the time."

J.M.'s mother teétiﬁed that on the day of the incjdent, she was working between
Hammond and Loranger and left .M. at a friend's house in Lincoln Park. Subseguently,
she received a phone call thaﬁ two boys had pulled her daughter and R.HI. into a house in
Lincoln Park and werer"h'aving sex™ with the_mn J.M.'s mother "whipped her,” and then
questioned her about What had _happened., M. told her Sheltdn- Ray Abram had pulled
her into a room', taken hér cloth_es 6ff, and' "[tri’ed] t§ have sgx wuth her." J.M. did not
make any allegations against the defendant. |

Dr. Yameika Head waé accepted by the trial court as an expert in forensic
pediatrics. She treated J.M. on June 18, 2008. 1M, told Dr. Head that J.M. and R.H. had
both been raped. Dr. Head asked J.M. to explain what she meant by "rape." 1.M.
indicated she had been "puiled into the house,“ forcibly taken into a room, and Sean Ray
had put .his. penis_in' .her vagina. She aiso i_ndicated the defendant had held her down and

put, or tried to put, his penis. in her. 1.M. had linear lacerations in her vagina, her hymen
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was "ve_ry swollen," a_rad..her .#égiﬁai _va:uit' Naﬁ_bieeding-. Dr. .Heaci classified .the. ﬂnd'ings
as definitive for bfunt ﬁehefrétirig i_;raur}ﬁa,, , | o

Hammend _Poii:ce‘ Departmen’; “Séergeantjﬁ”homés ’ Mu«shinskg -in-vestig’ated the
incident. J.M. to!d Sergeant Mughinsky she had consensuel .sex with Shelton Abram, and
R.H. had consensuai sex with the defendant. 1M, .dao! *mt aliege the defendant,had raped
her until approXimateiy.ong year_.later. . | |

Sergeant Mushiﬁgky also interviewed the defendant. The defendant admitted
having sex with' R.H., but claimed he was unaware of her age. .He acknowiedged that
J.M. was with R.-H.,. but did not state he had sex with 1.M.

Lisa Ricci was a forensic DNA analyst at the time of the investigation bf the
incident. DNA analysis_frcjm the rape kit of R.H. indicated that "within a reasonable
degree of scientific c_:ertainty,’f- the defendant was the seurce of the DNA profiles from the
sperm fractions. In regard to DNA_testing from the rai;'e kit of J.M., the defendant could
not be exciuded as a Hcontributor.i:o the mixtur.e pr@ﬁie_._ E;xzaminmg four loci, his combined
probability of inciusion was. 1in 28 African Amgricari;;:

SUFFICIENCY OF THE EVIDENCE

In assignment of é_fror nurber 1, the defendaht argues the trial court erred in
denying the motion for poét vérdict judgmeht of acqﬁittal. In assighment of error number
2, he argues the evidence was insufficient to support the convic't_io.n. He combines the
assignments of error for argument, contending the State failed fo hrove_ beyond a
reasonable doubt that he engaged in any type of sex_ua.i conduct with J.M..because she
did not give consistent accounts of the incident. R |

The. standard of review for sufficiency of the evidence to upheid a conviction is
whether, viewing the évid'c‘a.nce in the I.ighlt' most .favdrabie t_o thé prosecution, any rational
trier of fact could conciude the State p}'bved tﬁé essertia eiementé of the crime and the
defendant's identity as the perpetrator of that ériﬁ]e -beyond a reasonat.tle' dohbt? In
conducting this revie’w_,’ we also must be expressiy mindful of Louisiana’s éircumstantial
evidence test, which state.sin part, "assuming every fact to be proved that the evidence

tends to prove," every reasdnable hypothesis of innocence is excluded. State v. Wright,
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98-0601, p. 2 (La. App. 1 Cir. 2/19/99), 730 So.2d 485, 486, writs denied, 99-0802 (La.

10/29/99), 748 So0.2d 1157, 2000-0895 (La. 11/17/00), 773 So.2d 732 (quoting La. R.S.
15:438). | |

When a conviction is based on both direct and circumstantial evidence, the
reviewing court must resolve any confiict in the direct evidence by viewing that evidence
in the Iight. most favorable to_the prosecution. When the direct evidente is thus viewed,
the facts established by the direct evidence and the facts reasonably inferred from the
circumstantial evidence must be sufficient for a rational juror to conclude beyond a
reasonable doubt that the defendant was guilty of every essential element of the crime.
Wright, 98- 0601 at 3, 730 S0.2d at 487

Louisiana Revised Statutes 14: 41, in pertlnent part provades |

A.  Rape is the act of ... vaginal sexual intercourse with a ...
female person committed without the person's lawful consent.

B. Emission.is not necessary, and any sexuél penetration, when
the rape involves vaginal ... intercourse, however slight, is sufficient to
complete the crime.

Louisiana Revised Statues 14:42, in pertinent part, provides:

A. Aggravated rape is a rape committed ... where the .. vaginal

sexual intercourse is deemed to be without lawful consent of the victim

because it is committed under any one or more of the following
circumstances:

4) When the victim is under the age of thirteen years." Lack of
knowledge of the victim's age shall riot be a defense.

Any person who, having a specific ihtent_to-ccj_mmi't a cr_ime,'.dbes or.omits an act
for the purpose of and tending directly toward the accomplishing of his object is guilty of
an attempt to commit the offense intended; and it shall be immaterial whether, under the
circumstanc_es, he would have actually aceompliehed his purpose. La. R.S. 14:27(A).
Specific criminal intent is that "state of mind whirch exists when the circumstances indicate
that the offender actively desired the prescribed criminal consequences to follow his act or
failure to act." La. R.S. 14:10(1). Though intent is a question of fact, it need not be

proven as a fact. It may be inferred from the circumstances of the transaction. Specific




intent may be proven by direct evidence, such as statements by a defendant, or by

inference from circumstantial eV%denCé, such. as a defendant's actions or facts depicting
the circumstances. Specific intent is' an ultimate iegai conclusion to be resolved by the
fact finder. State v. Henderson, 99—1945,' p. 3 (La. App. 1 Cir. 6/23/00), 762 So.2d

747, 751, writ denied, 2000-2223 (La. 6/15/01), 793 So.2d 1235.

Any rational trier of fact, viewing the evidence presented in this case in the light
most favorable to the State, could find the evidence proved beyond a reasonable doubt,
and to the exclusion of every reasonable- hypothesis qf i'nnocence, all of the elements of
attempted aggra\(ate_d rape and the defendant’s identity as the perpetrator of that offense
against the victim. The conviction indicates the trier of fact found J.M. credible and
accepted her explanation for why she delayed naming the defendant as one of her
attackers. This court will not assess the credibility of witnesses or reweigh the evidence
to overturn a fact finder's determination.‘ of guilt. The testimony of the victim alone is
sufficient to prove the elements of tlhe offense. The tri'er of fact may accept or reject, in
whole or in part, the testimony of any withess. Moreover, wheh there is conflicting
testimony about factual matters, the reSqution of which depends upon a determination of
the credibility of the witnesses, the matter is one of _the weight of the evidence, not its
sufficiency. State v. Lofton, 96-1429, p. 5 (La. Ap'px. 1 Cir. 3/27/97), 691 So.2d 1365,
1368, writ denied, 97-1124 (La. 10/17/97), 701 Sq.2d 1331. Fufther, in reviewing the
evidence, we cannot say that the fact .ﬁnde“r's determination was irrational under the facts
and circumstances presented. See State v. Ordodi, 2006-0207, pp. 14-15 (La.
11/29/06), 946 So.2d 654, 662. An appellate court errs by substituting its appreciation of
the evidence and credibility of withésses for that of the fact finder and thereby
overturning a verdict on the basis of an exculpatory hypothesis of innocence presented to,
and ratiohally rejected by, the fact finder. gg Staie v Calloway, 2007-2306, pp. 1-2
(La. 1/21/09), 1 S0.3d 417, 418 (pér curiam).

These assignments of error are 'without merit.

CONVICTION AND SENTENCE AFFIRMED.



